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received by the University during the lifetime of a donor. 


Pictured on the cover this month is the new Baron de Hirsch Meyer 
Building, dedicated this summer by the School of Law of the Univer- 
sity of Miami. Built at a cost of $476,000, it houses classrooms, faculty 


offices, library, and student center. Meyer's gift is the largest ever 
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On December 14-15 


Tampa Property Institute Set 


HE LATEST major project of the Real 

Property, Probate and Trust Law Sec- 
tion will be held at Tampa on December 
14 and 15. 


In cooperation with 


the Legal Institutes 
Committee of The 
Florida Bar and the 


Tampa Hillsbor- 
ough County Bar Asso- 
ciation, the Section will 
present a Legal Institute 
on Law for Lawyers in 
the fields of real prop- 
erty, probate and trust 
law. The Section be- 
lieves that this practical institute will at- 
tract particularly the nearby lawyers from 
the central counties of the State. The pro- 
gram is being framed from a “bread and 
butter” standpoint, so that those attending 
will receive many new ideas of immediate 
practical application in practice. The ten- 
tative schedule of the program is: 


MORTON 


Friday, December 14th: 


9:00 — 9:30 A. M.: David P. Catsman, In- 
troductory 


9:30 — 11:30 A. M. Perry W. Morton, As- 
sistant Attorney General, Department 
of Justice (Head of Lands Division) 
Subject: Background of Uniform 
Title Standards 


2:00 — 4:30 P. M.: Panel on Uniform Title 

Standards for Florida. 

Moderator: Professor John C. Payne, 
University of Alabama. 

Panelists: Paul Game, Graham Camp- 
bell, Pat Emmanuel, Howard Sapp, 
Nix Daniels, Dewey Crawford and 
David P. Catsman. 
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5:00 — 8:00 P. ML: 
Buffet Supper 
Tampa. 


Cocktail Party and 
Hillsborough Hotel, 


Saturday, December 15th: 


9:30 — 11:30 A. M.: Panel on new and pro- 
posed real property legislation. 
Moderator: Harry Zukernick 
Panelists: William G. Ward, John FE. 

Wilcox and Mark Silverstein. 


12:00— 1:00 P. M.: Luncheon at Hills- 
borough Hotel, Tampa. 


1:00— 2:00 P. M.: Dower in Realty and 
Personalty, County Judge F. B. Dowl- 
ing, Dade County. 


2:00 — 3:00 P. M.: Florida Trust Account- 
ing Law, Thomas T. Dunn, St. Peters- 
burg. 


Most Institute sessions will take place in 
the new Hillsborough County Courthouse 
Auditorium in Tampa. Plans are to hold all 
sessions on Friday in the Courthouse Audi- 
torium, with a cocktail party and buffet 
supper Friday evening in the Hillsborough 
Hotel, Tampa. 


Saturday morning, sessions will return to 
the Hillsborough County Courthouse Audi- 
torium, and the Saturday noon luncheon 
will be at the Hillsborough Hotel. The 
Saturday afternoon session will take place 
at the Hillsborough Hotel immediately fol- 
lowing the luncheon. 


A registration fee of $5.00 will be 
charged and this will entitle the registrant 
to attend the entire Institute, including the 
cocktail party and buffet supper, without 
further charge. The luncheon, however, 
will be separate, but at a nominal price. 
Hotel accommodations can be made at the 
Hillsborough Hotel at very reasonable rates. 
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All lawyers are invited to bring their 
wives with them, and particularly to the 
social gathering on Friday evening and the 
luncheon Saturday noon. An_ additional 
charge of $2.00 in the registration fee will 
be charged should the individual lawyer 
decide to register his wife also. 


An invitation is being extended also to 
the law students of the University of Flor- 
ida, Stetson University and the University 
of Miami. All current law students of these 
three schools can register for a fee of $1.00. 
This will not permit them, however, to 
attend the cocktail party and buffet supper, 
and should students desire to participate in 
these functions they will be requested to 
pay the regular registration fee of $5.00. 

The administration of this Institute is the 
responsibility of the following: 


The Florida Bar 
J. Lance Lazonby, President 
Baya M. Harrison, Jr., President-Elect 
Kenneth B. Sherouse, Jr., Executive Di- 
rector 
William A. Gillen, Chairman, Legal In- 
stitutes Committee 


The Tampa and Hillsborough County 
Bar Association 
Donn Gregory, President 


The Real Property Section of the 
Florida Bar 
Parks M. Carmichael, Chairman 
David P. Catsman, Chairman-Elect 
Osee R. Fagan, Secretary 
EK. W. Monrose, Treasurer 
Richard FE. Cours, Chairman, 
Committee 


Institutes 


REGISTRATION FORM 


Please complete and mail to: Lewis H. Hill, II!, First National Bank 


Building, Tampa 2, Florida. 


The following persons will attend the Real Property Institute in Tampa: 


Name 


Signed 


Address 


Check or money order payable to Lewis H. Hill, III, in the amount of 


$5.00 for each enrollee may accompany this registration. The total reg- 
istration fee will be $7.00 if a lawyer wishes to register his wife also. 
Registration fee for law students is $1.00 and will entitle them to par- 
ticipate in all sessions of the institute except the cocktail party, buffet 
supper and luncheon, to which they are welcome to attend at the regular 
registration fee of $5.00. 
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Gift of Miami Lawyer 


Symbolic of the decade of physical growth 
at the University of Miami is the new Baron 
de Hirsch Meyer School of Law Building, 
accepted at dedication ceremonies last June. 
The $476,000 building was a gift of Baron de 
Hirsch Meyer, member of The Florida Bar 
and a member of the University of Miami 
Board of Trustees. In the last ten years 
more than $13,000,000 has been spent on the 
building program on the U. of M. main 
campus, and de Hirsch Meyer's gift made 
possible the first permanent home of the U. 
of M. School of Law. Formerly the Law 
School had been located in two different 
campus sites and one in downtown Coral 
Gables. 

The new building contains a reading room 
for 200, a 500-seat courtroom, and six class- 
rooms. The library, which will handle 
100,000 volumes, is constructed so it may be 
expanded by the addition of another floor. 

More than 40 faculty members, 24 of 
whom are fulltime teachers, will have office 
space in the new faculty facilities. 

A large student lounge will house student 
bar association offices and facilities for group 
meetings. 

Meyer is a graduate of the University of 
Wisconsin and the Harvard Law School. 
His offices are located in Miami Beach, 
where he is also President of the 


Miami 
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Speaking at the dedication cere- 
monies were Law School Dean 
Russell A. Rasco, left, and Baron 
de Hirsch Meyer, right. 


Miami Dedicates New 
Law Building 


Beach Federal Savings and Loan Association 
and an officer in three other financial insti- 
tutions. Several years ago, during the life of 
the University of Miami's first President, Dr. 
Bowman F. Ashe, Meyer initiated and con- 
ducted a successful drive to raise a million 
dollars to construct the present administra- 
tion building, the Bowman F. Ashe Memo- 
rial Building, so that Ashe could be honored 
while still alive and able to witness the fruits 
of a quarter century of leadership at the 
University of Miami. 


Participating in the dedication were Dr. 
John B. Hervey, adviser to the Section on 
Legal Education and Admission to the Bar 
of the American Bar Association; Chief 
Justice FE. Harris Drew of the Supreme 
Court of Florida, J. Lance. Lazonby, Presi- 
dent of The Florida Bar, and Judge Ray- 
mond C. Nathan, Law School Alumni Presi- 
dent. Representing the University were Law 
School Dean Russell A. Rasco, Dean Charles 
Doran Tharp, and University President Jay 
F. W. Pearson. 


Outstanding features of the Miami Law 
School curriculum are the inter-American 
law program, the graduate program, the 
Miami Law Quarterly, and annual training 
programs in such fields as insurance and tax 
law. 
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Dr. John G. Hervey of Oklahoma City, Oklahoma, is adviser 
to the Section of Legal Education and Admissions to the Bar 
of the ABA, a former law school dean, and an official of the 
integrated State Bar of Oklahoma. He has worked closely with 
The Florida Bar and with each law school in our state. The 
following address, delivered at the University of Miami School 
of Law dedication exercises last June, deserves the attention 
of all persons interested in the future of our Bar. 


Not By Knowledge Alone 


HE COLLEGES, universities, and law schools 
- of America stand at the crossroads. 
They are now threatened with a deluge of 
students the like of which they have never 
witnessed. The authorities are appealing 
to the legislatures, to industry, and to 
private philanthropy for funds with which 
to expand plant facilities, augment faculties, 
and project new programs. But disquieting 
voices are heard rising above the appeals 
of the authorities. Educated leaders every- 
where are asking whether basic values are 
being forgotten, or whether fundamental 
questions have become obsolete. They in- 
auire: “Is this proposal, or this program, 
educationally sound? Does it involve con- 
cepts of true value? Is it a program of gen- 
uine quality, involving high standards?” 
Those are the very questions asked recently 
by one graduate school dean. He an- 
swered them in these words: “I submit 
that in many quarters these questions have 
disappeared.” 

The questions are germane to the work 
now being done in the majority of the law 
schools. The faculties of a few private and 
church-related schools are asking these 
questions and are seeking for appropriate 
answers. Here and there, and this is es- 
pecially true in Florida, the bench and bar, 
the informed public and the law faculties, 
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by Dr. John G. Hervey 


are inquiring whether an adequate job is 
being done by the law schools in training 
the whole professional man for the tasks 
that lie ahead. 

The law schools of America had stood 
at the cross-roads in 1921 when the Amer- 
ican Bar Association promulgated mini- 
mum standards for legal education which, 
if complied with, would entitle the schools 
to the approval of that Association. The 
question then before each school was 
whether it should conform and secure ap- 
proval. Suffice it to say that 130 schools 
have complied and that today there are 
only 37 unapproved schools in the contin- 
ental United States. Twenty-two of these 
37 schools are located in four states. There 
are only 15 unapproved schools outside of 
California, Georgia, Ohio, and Tennessee, 
and four of those 15 are preparing for 
approval. 

The close of World War II and the in- 
rush of the veteran carried the schools to 
a crossroads again. The total law school 
enrollment had dropped to 6,422 in the fall 
of 1944. Some schools had been closed at 
the onset of the war—their faculties had 
been scattered. The offerings in all other 
schools had been limited — faculties had been 
reduced. The libraries had not been kept 
current — materials had become outdated. 
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Some plant facilities had deteriorated, others 
had become inadequate. All this because 
a war had to be won and the potential law 
students were helping to win it. But with 
the depletion of the armed services at the 
cessation of hostilities, tens of thousands of 
veterans rushed for the law schools and 
enrollment mounted to 57,759 in the fall of 
1949, an increase of almost 900 per cent 
above 1944. 

The schools generally were not prepared, 
and the net result was that they tem- 
porized. Admission standards were low- 
ered in many schools and pre-law credit 
was allowed for intellectual growth and 
in-service training. Plant facilities were im- 
provised. Curricula were refashioned in 
terms of bar examination subjects. The 
boards of bar examiners were importuned 
to lower the stand- 


and nothing more. Heavy profits were 
used to support other divisions of the par- 
ent institution or for capital improvements, 
not to the cause of legal education. The 
pre-law credit allowed for intellectual 
growth did not qualify for successful law 
study or practice. Thousands of inadequate- 
ly prepared applicants were admitted to 
the law schools while others were suffi- 
ciently saturated with a knowledge of 
things legal that they were able to pass 
bar examinations and to perfect their ad- 
mission to the bar. Unfortunately, how- 
ever, tens of thousands of these did not 
secure a legal education in that the whole 
professional man was not trained. 

I would not say that the legal educators 
were wholly to blame. They were under 
pressures, and the then currency of thought 
seemed to be that 


ards for admission 
for practice, and 


knowledge alone 
would suffice. I well 


many of the boards 
yielded to the pres- 
sures. The schools 
vied for numbers. 
The monetary costs 
were passed along to 
the Veteran’s Ad- 
ministration under 
the G. I. bills. 
Concurrently with 


D r. Russell D. Niles, Dean of New 
York University Law School, in a re- 
cent speech stated that law schools 
have admitted too many students and 
turned out too few good lawyers. He 
declared that higher standards can 
only be attained through more selec- 
tive requirements for admission of 
students and in tighter restriction of 
the number of law schools. 


remember that the 
generation of my 
youth believed that 
the economic and 
political forces of 
the world were sta- 
ble; that all that was 
needed to eliminate 
poverty, to promote 
progress, and to lift 


the onrush of the 


man to the Utopia 


veterans came recur- 
rent demands on the schools that the young 
lawyers be more adequately trained in the 
skills of the profession. The demand was 
for skills, not for education. Again, the 
schools temporarized and in virtually every 
jaw school in America courses in legal 
skills, legal writing, legal draftsmanship, trial 
tactics, appellate advocacy, and law office 
management — skills which should be taught 
in every law course in which a student is 
enrolled — were engrafted onto a curriculum 
already overcrowded, and the end is not 
yet. 

The lowering of the standards which ac- 
companied the inrush of the veterans did 
not promote the cause of sound legal edu- 
cation. Hundreds of teachers were drawn 
into the schools who were not fitted for 
the job. They dispensed legal knowledge 
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of universal brother- 
hood, was to disseminate sufficient knowl- 
edge among the masses. We believed sin- 
cerely that man is a reasonable animal and 
that if only he could be infused with suf- 
ficient knowledge, he would instinctively 
follow the paths of Christianity, capitalism, 
laissez-faire, and the democratic way of life 
—that he would promote, so far as in him 
lies, the kingdom of heaven on this earth. 

We were mistaken and misled. Knowl- 
edge alone will never be enough. For we 
live in a world of swift moving change in 
which values must be preserved. Values 
cannot be preserved unless they are per- 
ceived. Knowledge alone will never assure 
the recognition of values, nor will it guar- 
antee wisdom of choice. President Benitez 
of the University of Puerto Rico, recently 
said: 
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“It is both a sad and significant com- 
mentary on the social revolutions of this 
century that in the majority of cases, 
concern for man’s material well-being is 
invoked to justify contempt for his 
spiritual freedom. No less troubling is 
the opposite approach, in which defense 
of the spirit is identified with the de- 
fense of the status quo. 


“Liberty demands stressing the prin- 
ciples of self-discipline, a deep ethical 
sense, and the duty of winning by our 
own efforts of the prerogatives inherent 
in the relations of civilized living. We 
must educate ourselves in severity to- 
wards ourselves and in appreciation and 
understanding of others.” 


Therein lies the challenge that confronts 
the legal profession and the law schools of 
today —the education of ourselves in se- 
verity towards ourselves under a complex 
governmental system with a concentration 
of powers at the national level and a wave 
of crime and a corruption of public officials 
the like of which we have not witnessed 
in this century. 


The lawyers are largely responsible for 
the conditions which exist in America to- 
day. They supply the leadership for the 
nation at every level, whether international, 
national, state or local. The public looks 
to the profession for their leadership and 
the lawyers must accept the responsibility. 
If there be any one group in the nation 
whom the “lust of office” should not kill, 
and “whom the spoils of office” should not 
buy, men who should stand firm and un- 
shaken, defiant of the assaults of power 
and of glory, it should indeed be the law- 
yers. They are the unravellers of the 
cunning, the investigators of artifice, and 
the challengers of the demagogue. They 
should open the cesspools of corruption 
without prompting from any source for 
they know better than all others that there 
is a private inducement to every public cor- 
ruption. Truly they must be trained se- 
verely in severity towards themselves. 

What is more, and equally important, 
the lawyers stand preeminent in the mold- 
ing of public opinion. They know deep 
within themselves what is detrimental to 
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the public interest. They are trained in 
discriminative thinking. They are familiar 
with things governmental. They have the 
capacity to marshal facts with accuracy, 
to weigh them deliberately, and to eval- 
uate them dispassionately. They have the 
intellectual power, more than any other 
group, to guide the thinking of the masses 
toward that ideal way of life which “now 
floats before the eyes of earnest and re- 
ligious men — fairer than the Republic of 
Plato, or More’s Utopia, or the Golden 
Age of fabled memory.” That power also 
carries with it an obligation which the 
lawyers must recognize as fact. They 
should assume and discharge it with a 
deep ethical sense of honor and with sharp 
severity towards themselves. 


Finally, the lawyers of today are the 
overseers of the economy. No business or 
industry of any consequence can function 
without the advice of lawyers. The prob- 
lems incident to the keen competition, press- 
ing technology, and tangled human re- 
lations, far excel those of yesteryear. Law- 
yers are responsible for guiding both man- 
agement and labor through the hard _pres- 
sures of conflicting interests and the endless 
maze of governmental restrictions under 
which each must function. The day will 
never dawn when there will be no op- 
pression and no fear of fellow man. Busi- 
ness and industry are operated by men 
filled with bodily desires and animal pas- 
sions. But it is the responsibility of the 
lawyers to uproot the tares of oppression 
and fear in the business world with the 
plowshare of justice, wisdom and under- 
standing. And that responsibility carries 
with it an opportunity to preserve those 
institutions and courses of action which 
history and right reason have decreed to 
be desirable in our capitalistic system. 


The lawyers at mid-century, as the lead- 
ers in public office, the molders of public 
opinion, and the overseers of the economy 
of the nation, must have a sensitivity to 
moral values, and an ability to choose 
wisely far greater than those of yesterday, 
if the dignity of man and the freedom of 
the individual are to be preserved for 
posterity. 
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Julian Huxley has well said that “the 
most important fact of the past half cen- 
tury is that the human species has, for the 
first time in its history, begun to take 
stock of its position in the world.” Legal 
educators would do well to ponder that 
fact, sharpen the awareness of the students 
to the values that are worth preserving in 
Western civilization, and indeed educate 
them in severity towards themselves. 

The crux of the difficulty, so far as the 
law schools are concerned, is that too few 
have recognized the total responsibilities of 
the lawyers and the schools. Mr. Chief 
Justice Arthur T. Vanderbilt of the State 
of New Jersey, a former law school dean, 
and former President of the American Bar 
Association, admonished legal educators al- 
most ten years ago that “the law schools 
have no more important task than to sup- 
ply honest, competent leadership for the 
molding of public opinion and for high 
public office.” And more than five years 
ago, Prof. Wesley Sturges of the faculty 
of this law school, a former dean, and a 
former President of the Association of 
American Law Schools, said unqualifiedly 
that the traditional law school program is 
too narrow and that the curricula and the 
instruction should be extended and sharp- 
ened in terms of the total undertakings of 
lawyers. Such is still the challenge before 
the schools —to see to it that the lawyers 
of the future recognize and assume their 
total responsibilities, that they come to the 
discharge of those responsibilities with an 
awareness of the moral issues involved and 
a social sensitivity of the interests to be 
advanced and the things to be preserved; 
and that they discharge their full re- 
sponsibilities with devotion, steadfastness 
and fidelity. “Men serve causes because 
of their devotion to them” —not because 
of exhortation, said the late Chief Justice 
Stone. 

We have often been told that the stand- 
ards of the accrediting agencies and the in- 
stitutional requirements for graduation are 
largely quantitative and that our plea is 
for quality in the graduates; that few qual- 
itative guideposts have been set; and that 
there are no bold programs to be copied. 
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Many deans have said to us that they have 
heard much exhortation but little delinea- 
tion. They have asked sincerely: “What 
can the law schools do to inculcate in the 
lawyers of the future an awareness and 
an acceptance of their total professional 
responsibilities?” 

That is a fair question on a day such 
as this. The truth of the allegation stands 
admitted. But neither I nor any one else 
is prepared at this time to make a com- 
piete answer. We can be certain, how- 
ever, that the lawyers of the future will 
pass through the law schools and_ that 
they will, in time, inherit the responsi- 
bilities of the profession. The schools will 
have three or more years in which to make 
their influence felt. The students will pass 
through the schools to learn, insofar as 
possible, what a lawyer does, what he 
ought to do, and how he can tell what it 
is. Thus the schools will consciously or 
unconsciously influence the moral develop- 
ment and the social sensitivity of the stu- 
dents. And where there is influence there 
is responsibility. The two are inseparable. 

The answer lies in part in a re-write of 
the requirements for admission. Quality in 
the graduate cannot be insured unless there 
is quality in the entering student. The 
schools must, therefore, make every pos- 
sible inquiry into the moral character of 
the applicants. Only those who are of 
good moral character are likely to perceive 
moral issues in the problems which arise 
in practice. Unfortunately, even an aca- 
demic degree is no longer a guaranty of 
good moral character. 

The schools must look for something 
more. They must search for the tradi- 
tional virtues in the students — profound 
respect for human personality and_ rights, 
strict adherence to selflessness and truth, un- 
swerving fidelity to the discharge of all ob- 
ligations, a genuine desire to be of service 
to their fellow man, and an awareness of 
the ills which persist in the polity and the 
economy, with some knowledge of the rea- 
sons therefor. The facts of a legal problem 
and the values of the ages meet in the 
minds of the lawyer. He must make the 
choice. Only those who have the aware- 
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ness and the capacity to choose wisely 
should be trained for the law. And _ it 
could well be, therefore, that the strict 
pre-law academic record of the applicant 
is a matter for secondary consideration in 
granting admission to the law schools. 


The answer lies also in part in a re-write 
of the course offerings and of the per- 
formance required of students for advance- 
ment. The required curricula must be 
refashioned for a deeper study in_ those 
areas of the law which involve problems 
of purpose, value, and judgment — courses 
which demand that the students read wide- 
ly, probe deeply, and think incisively in 
terms of choice. The curricula will be 
saturated with non-credit conference courses 
which treat with the rise of Western civ- 
ilization, the emergence of the Christian 
principles, the spread of the capitalistic 
system, and the impacts of industry and 
technology. (Quantitative standards as to 
credit hours and quality point grade av- 
erages will go to the bottom of the list 
as requirements for graduation. Scholarship 
and knowledge alone do not insure integ- 
rity in judgment nor guarantee education 
in severity toward one’s self. 


The answer lies further in an improve- 
ment in the quality of the teaching. It 
calls for teachers of complete integrity and 
unstinted devotion — men who are steeped 
in the traditions of the law, who know the 
function of law in society, and who are 
genuinely interested in students. They 
should have attained proficiency in the 
fields in which they instruct; they must 
have a student interest which transcends 
the subject of instruction. They should 
have knowledge to dispense, they must have 
wisdom to impart. They should be in- 
spiring in the class-room; they must be 
creative in conference counselling. In short, 
the future requires teachers of discernment 
and vision who can and who will, by pre- 
cept and example, inspire students to high 
ideals, light the lamps of learning, brighten 
the wicks of morality, inflame the passion 
for justice, and enslave the very souls of 
the students that they can be true min- 
isters of exact justice. Knowledge alone, 
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regardless of how effectively imparted, will 
ne longer suffice. 

Finally, the answer requires that the fac- 
ulties collectively create an intelligent, in- 
formed, vibrant atmosphere in and about 
the schools in which the students may test 
their perception of values and develop their 
professional potentials. A law school is 
something more than plant, faculty and 
students. It is a creative atmosphere in 
which potentials are cultivated. The char- 
acter and the professional stature of every 
teacher must, therefore, be impeccable. 
And no member of any law faculty can 
longer treat any problem of morality, of 
the law, or of the profession with acerbity, 
cynicism, or indifference. The tarnished 
character or the tart cynicism of one can 
destroy the positive accomplishments of a 
dozen colleagues. 


The faculties collectively must excise ev- 
ery factor which would contribute to ob- 
jectional behavior in any student. They 
cannot display partiality in the admission 
or the retention or advancement of stu- 
dents. They must exact like preparation of 
all and enforce uniform scholarship stand- 
ards in every classroom. They can require 
final examinations of equal severity in all 
courses. And they can provide, through 
an honor system, an in-school opportunity 
by which the students may test some per- 
ceptions of value, and practice social and 
professional responsibilities in miniature — 
educate themselves in severity towards 
themselves. The student body of every 
law school should function under an honor 
code which covers every phase of student 
life. Indeed, every bar examination should 
be given under an honor system. Both the 
schools and the examiners should require 
that the students be the examplars of that 
noble profession to which they aspire. 

Such is the answer in part to those who 
chafe under exhortation about training for 
the assumption of the total professional re- 
sponsibilities. Such is a general delineation 
for those who look for a blueprint. If these 
things can only be done, the law school 
can deepen the channels of morality through 
which God’s justice flows and a few of 
the evils which obstruct the channel will 
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Notice 


The following memorandum, from Chief Justice E. Harris Drew to 
Supreme Court Clerk Guyte P. McCord, dated 11 October 1956, is pub- 
lished here at the request of the Chief Justice for the information of the 
members of The Florida Bar: 


“Hereafter oral arguments on motions to quash or affirm under 
Rules 37 and 38 of the Supreme Court will be allowed only in those cases 
designated by the Chief Justice. When any such motion is filed, the 
Clerk shall present the same and the record to the Chief Justice who, 
after examination, shall note on such motion or motions whether oral 
argument will be allowed or the same disposed of by a division without 


oral argument. 


‘Where oral argument is allowed, the Clerk shall give counsel notice 


thereof.”’ 


be borne away by the resistless tide of the 
eternal verities. 

Those then are the high purposes which 
this day challenge the law schools. The 
basic issue to be resolved is the education 
of the whole professional man, in the light 
of the values to be recognized and the in- 
stitutions to be preserved. To that end, 
the performance of this institution, indeed 
the performance of every law school in 
America, must excel its performance of 
vesterday. 

* In the twentieth chapter of First Kings, it 
is written: 

“The prophet . waited for the 
king by the way. And as the king 
passed, he cried to the king and said: 
‘Your servant went out into the midst 
of the battle; and behold, a_ soldier 
turned and brought a man to me, and 
said, keep this man; if by any means 
he is missing, your life shall be for his 
life! And as your servant was 
busy here and there, he was gone.’ ” 
The keeping of the captive had been 

entrusted to a good servant, to a prophet 
of the King of Israel. But the servant 
had a host of things to be done. No doubt 
there were weapons to be conditioned, a 
camp to be readied, fuel to be procured, 
and meals to be cooked. While the ser- 
vant did these things, the primary duty 
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with which he had been charged went un- 
done. The servant was busy here and there, 
with this and that, and the captive escaped. 

The challenge is clear. The destiny is 
fixed. The stage is set. God forbid that 
the law schools of America should so busy 
themselves, here and there, with the dis- 
pension of knowledge and the teaching of 
skills, that the challenge of the century 
should go unfulfilled. Other schools have 
more experience and more elaborate plants. 
But none excels this one in utility, beauty, 
and inspiration. 

Let this distinctive structure be conse- 
crated to the discriminative training of 
those students who aspire to discharge their 
total professional responsibilities in the 
modern world. Let it this day be dedi- 
cated to that high purpose. And let the 
very beauty of the building itself inspire 
the members of this faculty to a rededica- 
tion of themselves, and of this school, to 
that lofty ideal. Then, if the profession 
should fail in this community, or in this 
state, no one can say that the institution 
was without vision or that the lawyers who 
were trained here were derelict in the 
discharge of their full duties. 

Today can indeed be prologue to tomor- 
row. In the words of the King of Israel 
of old: “So shall thy judgment be; thou 
thyself hast decided it.” 
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Lawyers Owe Public a Plan for 


Endorsement 


of Candidates 


for Judicial Office 


HE CLEVELAND AssociATION — has 

learned with interest of the adoption 

by the Jacksonville Bar Association of a 

system for endorsement of candidates for 

is judicial office patterned 

after so-called 
Cleveland Plan. 

By a process of trial 
and error over a period 
of some forty years the 
Cleveland Bar Associ- 
ation has evolved a pro- 
gram for judicial en- 
dorsements which has 
met with substantial 
success and widespread 
acceptance in the community. We have not 
been content with a rigid, unchanging pro- 
gram but on the contrary have frequently 
made revisions as they were needed. 


PYKE 


The essential characteristics of the Cleve- 
land Plan are these: 


(1) Endorsements are premised solely 
on the collective opinion of all practicing 
lawyers in the county. 


(2) Incumbent judges whom the law- 
yers regard as unusually well-qualified to 
continue in office are endorsed at the out- 
set without regard to their opposition. 

(3) By a questionnaire process, the 
lawyers measure each candidate against 
the fundamental requirements for a good 
judge, and thereby determine their en- 
dorsees. 

(4) Candidates who do not meet speci- 
fied minimum requirements are eliminated 
from consideration. 

*Formerly Chairman of the Judicial Campaign 
Committee of the Cleveland (Ohio) Bar Associa- 
tions. This is the second of a series on bar as- 
sociation programs for carrying to the voting 


public, in a practical fashion, the special knowl- 
edge of judicia) candidates possessed by lawyers. 
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By John S. Pyke* 


(5) Only candidates who pledge them- 
selves to adhere to a “fair practices” code 
for the conduct of their campaigns are 
considered for endorsement. 

(6) The system is designed to encour- 
age well-qualified lawyers to become can- 
didates for judge. If no candidate for a 
particular judicial position is found to be 
qualified, the Association “drafts” a can- 
didate. 

(7) The Association not only endea- 
vors by an active campaign to elect its 
endorsees, it strives to defeat candidates 
who, in the opinion of the practicing 
lawyers, are not qualified for judicial 
service. 

The Cleveland Bar Association has found 
that the last three features listed above 
(paragraphs 5, 6 and 7) are essential to suc- 
cess of the plan. 

Campaigning techniques employed by the 
Association are dignified but forceful. The 
primary aim is to carry to the voters as 
effectively as possible the names of the 
candidates endorsed by the lawyers. Media 
utilized include newspaper advertisements, 
direct mail, radio and_ television, and 
speeches at civic and political meetings. A 
nationally known advertising agency has 
donated its services for preparation of 
campaign material. 

Much of the widespread community ac- 
ceptance of the plan has been the result of 
an unceasing educational process with civic 
leaders. The Campaign Committee frequent- 
ly seeks the advice of newspaper editors, 
members of the Bar, and officials of such 
organizations as the League of Women 
Voters, the Academy of Medicine, and the 
Chamber of Commerce as to improvements 
in the system. 

The endorsement procedure is timed for 
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competition prior to the filing of nominat- 
ing petitions so that endorsements may be 
known in advance of the filing date and 
also so that the Association may “draft” a 
qualified candidate for any position for 
which the poll of the lawyers indicates no 
candidate is acceptable. 

Briefly, the endorsement process func- 
tions as follows: 

(1) All practicing lawyers —not just 
members of the Association —are polled 
with respect to all candidates. 

(2) The lawyers first are asked to vote 
on this single question with respect to 
incumbents who seek reelection: “In your 
opinion is this judge entitled on his rec- 
ord to immediate endorsement for re- 
election?” To win immediate endorse- 
ment, a judge 


of accountants who donate their services. 

(5) The candidate who receives the 
highest total point score must be en- 
dorsed but no candidate may be endorsed 
unless he receives at least 70°% favorable 
response on the question as to legal abil- 
ity, 80% on the question as to integrity, 
and a 70 point score overall. No more 
than one candidate may be endorsed for 
any one office, unless all the candidates 
for the office are shown to be clearly 
entitled to endorsement. 

(6) If no candidate meets the mini- 
mum requirements, the Committee must 
“draft” a candidate, although it can only 
do so by two-thirds vote. 

(7) The Committee may refuse to 
consider any candidate as to whom the 


must receive at 
least 80°% favor- 
able answers. 
Those who do not 
must run in a sec- 
ond poll against 
all of their op- 
ponents. 

(3) The second 
poll is in the form 
of a questionnaire 


Bar Association: 


Boom the By- laws of the Colorado 


dicial Ethics Committee: 
mittee shall have the responsibility of 
furthering i in all proper ways the elec- 
tion or appointment of properly quali- 
fied candidates for judicial office, 

helping to prevent the election or ap- 
pointment of unfit candidates, to the 


replies are so few 
that he obviously 
is not well known 
to members of the 
Bar. The lawyers 
are asked to vote 
only for those 
candidates about 
whom they have 
sufficient informa- 
tion enable 
them to form an 


“Judiciary and Ju- 
This Com- 


containing SIX — end that attorneys of high character, intelligent personal 
sound learning, wide experience, and Opinion. 

ym udge are Vi 
judicial temperament may No individual 
scored on a 


weighted average, 


over the courts of Colorado . 


member of the Bar 
is under any com- 


giving greater 
weight to the more important questions. 
The questions and the weight accorded 
to each are as follows: 

Question Weight 
Have confidence in his integrity and 


25 
Has he judicial temperament? . 2 
Has he adequate legal ability? 25 
Has he adequate legal experience? .. 10 
Is he courteous and considerate? __. 5 
Would he be industrious and prompt 

in the of judicial 

duties? 10 


(4) The replies to (ene questionnaires 
are voted by mail, contain no identifica- 
tion of the voter, and are tallied by a firm 
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pulsion to support 
the candidates endorsed by the Association. 
The Association believes, however, that 
voters are entitled to know which judicial 
candidates are preferred by the lawyers, 
based on this carefully devised poll of all 
the practicing lawyers in the county. 


Furthermore, merely taking the poll and 
announcing the results is insufficient. An 
aggressive effort should be made to inform 
voters of the selections made by the law- 
yers. 


Some program in the general nature of 
the Cleveland Plan is a valuable public 
service, the performance of which each 
local bar association owes to its community. 
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What Florida Lawyers Should Know About 


The Bankruptcy Act 


N THE LIMITED time allotted I wish to 

discuss just a few of the features of 
bankruptcy law which will be of practical 
aid to those who are not regularly engaged 
in bankruptcy practice. The very idea of 
a legal institute is to share experiences. I 
shall not indulge in an academic discussion 
of the Bankruptcy Act, upon which volumes 
have been written. 

In viewing the subject we wish to con- 
sider it from two standpoints: (1) from the 
standpoint of the lawyer for the debtor or 
bankrupt, and (2) from the standpoint of 
the attorney for the creditor or creditor 
interests, generally represented by the re- 
ceiver or trustee. 

Let us consider voluntary bankruptcies 
first. 

The question of bankruptcy and its sig- 
nificance arises in an abundance of commer- 
cial transactions. A lawyer must know what 
he can or should do for a client who is in 
failing circumstances or unable to meet his 
debts as they mature, and he must know 
what to do for a client who is dealing or 
about to deal with one 
stances. 

Every lawyer dealing in commercial trans- 
actions from any standpoint should be 
equipped with a copy of the Act itself, 
such as a Collier pamphlet edition published 
by Mathew Bender & Company. This book 
shows by brackets and by italics what has 
been added or taken out of the Act by the 
1952 amendments and these amendments 
receive comments that are most helpful in 
interpreting the Act, particularly in the 
light of the action taken by the Congress 
in the process of preparing the amendments. 
I find that more and more our federal 
judges go first to the Act itself rather than 
text books on the subject or cases cited by 
counsel. 


in such circum- 


The Problem for the Lawver for the Debtor 
The first and primary consideration of 
the lawyer should be to determine, if pos- 
sible, whether the situation is “clean,” 
whether the client has been on the level 
and is disposed to deal honestly with his 
creditors in the task of protecting himself. 


530 


by Herbert U. Feibelman 


The lawyer should be careful to determine 
in advance whether the acts and conduct 
of the debtor have been of such character 
as to merit the lawyer's attention. While 
it is true that every man who is in legal 
difficulties is entitled to counsel, yet each 
lawyer must determine whether the sit- 
uation has an unsavory odor; and if the 
client’s acts and conduct offend the moral 
as well as the legal code, the attorney 
should then decide whether he wishes to 
be identified with the case. 

The nature and character of the opera- 
tions of the debtor may be developed at 
a later stage when the debtor is called upon 
to answer the questions in the statement 
of affairs and the questions which counsel 
may propound to obtain the material neces- 
sary for the completion of the schedules. 

If the preliminary investigation gives as- 
surance to the attorney that the case merits 
his attention, then he should at the very 
start determine whether the debtor can 
file a voluntary petition in bankruptcy. Is 
the debtor qualified to become a voluntary 
bankrupt under section 4 of the Act, for, 
as you know, not every corporation or or- 
ganization may become a voluntary bank- 
rupt? 

Client should be reminded of the exclu- 
siveness of the jurisdiction of the bank- 
ruptcy court as set forth in the case of 
Isaacs vs. Hobbs Tie @ Timber Co., 282 
U.S. 734, 51 S. Ct. 270 decided in 1931, be- 
fore the Chandler Act. In that case in bank- 
ruptcy proceedings in Texas the foreclo- 
sure on property of the bankrupt in Arkan- 
sas was initiated, naming the bankrupt and 
his trustee as defendants. The foreclosure 
proceedings were restrained by the Supreme 
Court, which held: 


“The title and rights to possession of 
all property owned and possessed by the 
bankrupt vests in the trustee as of the 
date of filing of the petition in bank- 
ruptcy, no matter whether situated within 
or without the district in which the court 
sits. The bankruptcy court has exclusive 
jurisdiction to deal with the property 
of the bankrupt estate. It may order a 
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Herbert U. Feibelman of Miami received his A.B. and LL.B. degrees from 
the University of Alabama. He has published widely in the fields of 
commercial law, legal history, and Florida history. and is currently 
Associate Editor of the Commercial Law Journal. For eight years he 
served as a Florida Commissioner on Uniform State Laws. 
chairman of the Bankruptcy Committee of The Florida Bar, and this 
article is based upon his popular legal institutes lecture on the subject. 


sale without the district. When this juris- 
diction has attached, the court's posses- 
sion cannot be affected by actions brought 
in other courts. Thus while valid liens 
existing at the time of the commencement 
of a bankruptcy proceeding are fore- 

closed, it is solely within the power of a 

court of bankruptcy to ascertain their 

validity and amount and to decree the 
method of their liquidation.” 

If the client is an individual and is mar- 
ried, he should be reminded that his wife, 
like Caesar’s wife, is not above suspicion 
and under section 21a of the Act may be 
subjected to examination but “only touch- 
ing business transacted by such spouse or to 
which such spouse is a party and to de- 
termine the fact whether such spouse has 
transacted or been a party to any business 
of the bankrupt.” 


After the lawyer has satisfied himself that 
a debtor is qualified to become a bankrupt 
or to seek relief under the bankruptcy 
statute, the next question is to determine 
whether relief under the Bankruptcy Act 
is necessary. Too frequently the debtor is 
unwisely permitted to seek bankruptcy re- 
lief. One swallow does not make a spring. 
Some creditor may be pressing and _ his 
action may have needlessly alarmed the 
client and for good and sufficient reasons 
precipitate action in the bankruptcy court 
may prevent relief through some less strin- 
gent measure. 

For example, the debtor may be an indi- 
vidual head of a family, whose assets consist 
in compensation for personal services that 
cannot be reached by garnishment, life in- 
surance that is exempt from process, and 
a home that is similarly exempt. It is pos- 
sible that the harassment of garnishment 
of wages may cause a debtor to lose his 
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He is now 


FEIBELMAN 


job, and to avoid this bankruptey or wage- 
earner’s plan is the only relief. Despite the 
fact that our present bankruptcy law is in- 
tended for the honest debtor when he seeks 
relief thereunder, there is some stigma to 
the proceedings and a record of bankruptcy 
may cause untold difficulties in the future, 
such as the necessity of obtaining a fidelity 
bond. In such instance it becomes the duty 
of the attorney to try to avoid resort to 
this procedure. If the debtor has nothing 
to hide then he can well submit himself to 
examination in proceedings supplementary 
to execution, however, unpleasant they may 
be. 


Before invoking voluntary bankruptcy or 
proposing an arrangement under Chapter 
XI, the attorney should consider well 
whether under section 14c circumstances ex- 
ist which would constitute one or more 
grounds for the court denying discharge. 
In the last analysis filing a voluntary peti- 
tion in bankruptcy or a petition for arrange- 
ment is not the actual relief sought but the 
discharge from debt either through a vol- 
untary bankruptcy or through an arrange- 
ment under Chapter XI. I shall not in this 
discussion give attention to wage earners’ 
plans under Chapter XIII, for in this area 
little relief is ever sought under this por- 
tion of the Bankruptcy Act. 


The grounds for refusing discharge under 
Sec. 14c should be carefully studied and 
the client should be carefully questioned 
regarding his acts and conduct to determine 
definitely that no one of these grounds ex- 
ists. It should be borne in mind that bank- 
ruptcy procedure is under federal law and 
everything that the debtor has done before 
bankruptcy, everything that he says and 
does in bankruptcy is subject to investiga- 
tion by the Department of Justice, and the 
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debtor must face the consequences. This 
applies, too, to officers of a corporation. 


What Debts Are Not Dischargeable 
in Bankruptcy 


Will a bankrupt be relieved of all his 
debts, particularly those debts that are press- 
ing him? Not dischargeable, under Sec- 
tion 17 of the Act are taxes, liability for 
obtaining money or property by false pre- 
tenses and malicious injuries to the person 
or property of another, or for alimony 
or for maintenance or support of wife 
or child, or for seduction of an un-mar- 
ried female, or debts not duly scheduled 
in time for proof and allowance, debts cre- 
ated by fraud, embezzlement, misappropri- 
ation or defalcation while bankrupt was an 
“officer” or acted in a fiduciary capacity, 
certain designated wage claims and other 
debts set forth in the Act. There is no need 
of putting a client in bankruptcy if he can- 
not get relief and enquiry should always 
be made to determine whether bankrupt 
seeks relief from the excepted debts. Valid 
liens are not discharegd in bankruptcy, 
though the mortgagor or lienor may be 
discharged of personal liability. 


If you decide that you will handle the 
case or represent the debtor, you should, as 
soon as you ascertain the nature and extent 
of the services required and the value of 
the estate, arrange for the payment of your 
complete compensation forthwith. The Hon. 
Nathan April of the New York Bar in the 
Practical Suggestions quoted in his excellent 
work, Bankruptcy Forms and Practice, pub- 
lished by the West Publishing Company, 
gives these reasons for securing complete 
remuneration for all services thereafter to 
be performed by the attorney and for all 
expenses thereafter to be incurred: 


“a. An attorney cognizant of his client’s 
insolvency is no better off than any other 
creditor when it comes to the payment 
of an antecedent debt within four months 
prior to the filing of the petition. Like 
any other person, he has a right to demand 
reasonable payment in full for a present 
consideration regardless of solvency; but 
for services already performed, payment 
to him would be like payment to any 
other preferred creditors; it would be re- 
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coverable by the trustee. 

“b. While it is true that an attorney 
for a bankrupt or debtor may file a peti- 
tion for an award of compensation for 
services performed by him as attorney 
for the bankrupt in the proceeding, the 
court’s opinion of the value of his serv- 
ices will not necessarily coincide with 
his own. Aside from this, such award 
will be almost entirely restricted to the 
services performed in the filing of the 
petition and the framing of the schedules 
and statement of affairs; whereas the serv- 
ices actually contemplated and performed 
by an attorney for a debtor frequently 
have a much wider coverage. 

“c. Under Section 60d of the Act, any 
payment made by debtor to his attorney 
‘for services to be rendered, ‘in contem- 
plation of the filing of a petition by or 
against him, may be re-examined by the 
court and will be held valid only to the 
extent of a reasonable amount, as de- 
termined by the court.” 

If it becomes necessary to act quickly 
because of possible exploitation of the estate 
by process in the state or federal court un- 
der execution or other writ, then, of course, 
prompt action is needed. It may be that 
time is not available to prepare and file 
lengthy schedules. This is particulariy true 
in the case of a partnership where the in- 
dividual members as well as the partnership 
must file schedules, and even in compara- 
tively small estates the preparation of these 
schedules may require several hours. In 
this event, a simple petition can be made 
to the court to grant time for the prep- 
aration of schedules. Under these conditions 
a petition should be filed with a list of the 
names and addresses of the creditors and 
generally the court will give further time. 
Under Chapts. X and XI, in addition to a 
list of creditors, a summary of assets and 
habilities must be given. The debtor may 
wish to prevent a sale under execution or 
other process which would be avoided by 
bankruptcy. It is the duty of the attorney 
to apply to the bankruptcy court for in- 
junctive relief in order to prevent an un- 
conscionable preference or the exploitation 
of the assets for the benefit of a few at the 
expense of the many. 


THE FLORIDA BAR JOURNAL 


j 
otk | 
eg 
| 


If it be decided to file a voluntary peti- 
tion in bankruptcy, counsel should be very 
sure of having all the necessary material 
to complete the schedules. It is vital that 
the names and addresses of creditors be 
given absolutely correctly. Mr. April points 
cut instances of insufficiency in the sched- 
ules in this respect. I call your attention to 
the Florida case of Phillips v. Tarrier Co. 
of Delaware, 93 F. 2d 674, which illustrates 
the dire consequences of giving the name 
and address of an original creditor but 
not the name and address of an assignee 
of a claim. 

For the first time in bankruptcy law we 
have a statement of affairs for both indi- 
viduals and corporations. This is a most 
salutary provision from every standpoint. 
Representatives of creditors look eagerly at 
this statement of affairs to get a bird’s-eye 
view of the situation, to locate financial 
statements that may have been made and 
possible preferences that have been given. 
All who have done any work on the books 
of the bankrupt are given and sometimes 
they are examined and their testimony is 
most revealing. 

The attorney for the debtor should give 
attention to the examination of the books 
of the debtor and close inquiry of those 
who have kept the books and can disclose 
the regularity and accuracy of the entries. 
In the case of the individual debtor, he is 
entitled to his homestead, his life insurance 
and property held by him and his wife by 
an estate by the entirety — provided the es- 
tate by the entirety was not created in 
fraud of creditors. If when the rights of 
creditors have arisen the estate was created 
for the avowed purpose of placing certain 
property beyond the reach of creditors, the 
debtor should be forewarned of the possi- 
ble effects. 

It is possible that the debtor may face 
possible criminal liability through the dis- 
closures in the schedules. The debtor should 
be advised of -his rights under the Fifth 
Amendment of the Constitution of the 
United States, and can decline to answer 
certain questions because of the possibility 
of criminal prosecution. This declination 
cannot be capricious and is subject to re- 
view by the court as to whether or not 
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the debtor would incriminate himself by 
divulging the information. 

In the case of a partnership, a member of 
the firm may believe bankruptcy is neces- 
sary and wise, but his associates may decline 
to join in the bankruptcy proceedings. 

“A petition may be filed by one or more 
or all of the general partners in the sep- 
arate behalf of a partnership or jointly 
in behalf of a partnership and of the gen- 
eral partner or partners filing the same: 
provided, however, that where a petition 
is filed in behalf of a partnership by less 
than all of the general partners, the 
petition shall allege that the partnership 
is insolvent. A petition may be filed 
separately against a partnership or jointly 
against a partnership and one or more 
or all of its general partners.” 

Sec. 5b, Bankruptcy Act. 

A debtor still can himself seek discharge 
from his own debts and the debts of the 
partnership by a voluntary petition. 

In counseling the debtor, the attorney may 
consider the possibilities of rehabilitation 
under Chapter XI. This arrangement pro- 
ceeding has never before appeared in bank- 
ruptcy legislation. It is the first time that 
Congress has permitted an individual debtor 
to seek an arrangement of his affairs in the 
absence of bankruptcy proceedings. Under 
the Act of 1898 a debtor could, in response 
to an involuntary petition in bankruptcy, 
offer a composition to his creditors but he 
himself could not initiate such a program 
in the absence of pending involuntary pro- 
ceedings. In the case of corporations, a 
corporate debtor has the right to petition 
for a reorganization under Chapter X. 

It may be that at the time the lawyer is 
consulted he cannot determine whether the 
debtor is so situated as to be able to offer 
a plan of arrangement by the payment of 
cash or by deferred settlement. In order to 
act quickly and prevent some preference 
being effected or exploitation of the estate, 
he finds it necessary to file a voluntary peti- 
tion in bankruptcy and even .asks for the 
appointment of a receiver in order to sta- 
bilize matters and to grant creditors the 
fullest possible discovery. This he can do 
and at some later time before the sale of 
the assets offer a plan of arrangement which 
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will have the effect of staying the bank- 
ruptcy administration and submitting some 
program for his own rehabilitation. 

In the case of a corporate debtor, the 
benefits of Chapter X, Corporate Reorgani- 
zations, may be considered, particularly the 
jurisdiction of the court to restrain fore- 
closure suits on real estate mortgages. Such 
injunctive relief is not easily obtainable. 
Circumstances must be disclosed to show 
even at this stage the good faith of the 
debtor and the necessity for preventing the 
sale of the property under foreclosure. 

The question is frequently presented 
whether or not relief for a corporation 
should be undertaken under Chapter XI or 
Chapter X. There is a difference between 
these two procedures. Professor Nadler ad- 
verts to “borderline cases” and cites three 
distinct advantages to a corporate debtor in 
preferring to utilize Chapter XI: 


“First, Chapter XI permits the debtor to 
remain in possession, continuing the oper- 
ation of the business and promulgating his 
own plan of arrangement, whereas Chap- 
ter X mandates the appointment of a dis- 
interested trustee to conduct the business 
where the indebtedness is $250,000 or 
more, and requires the disinterested 
trustee, rather than the debtor, to pre- 
sent a plan of reorganization after inde- 
pendent investigation. 

“Second, Chapter XI makes limited 
mention of S.E.C. intervention, whereas 
the S.E.C. may, where the indebtedness is 
less, and must, where the indebtedness ex- 
ceeds $3,000,000 participate in a Chapter 
X proceeding. (Note See 328, 1952 
Amendment) 

“Finally, the 1952 Amendment, permits 
the court to confirm an arrangement un- 
der Chapter XI which is ‘for the best 
interests of the creditors and — feasible,’ 
whereas a Chapter X proceeding must also 
be ‘fair and equitable,’ which has been 
interpreted by the Supreme Court to 
establish the ‘absolute priority rule.’ ” 

Nadler, The Law of Debtor Relief, Sec. 
146, pp. 141-2. 

In the matter of Securities @ Exchange 
Commission vs. U. S. Realty & lmprove- 
ment Co., 310 U. S. 434, 60 S. Ct. 1044, it 
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was held that corporations with publicly 
and widely held securities are not qualified 
to invoke Chapter XI. 

An excellent discussion of what inquiry 
a lawyer should make if he is called upon 
to invoke the provisions of Chapter X is 
contained in an article by the Hon. Harry 
S. Gleick in the Commercial Law Journal 
of February 1956, entitled “Corporate Re- 
organization Under Chapter X of the Bank- 
ruptcy Act.” Mr. Gleick was for some years 
chairman of the Committee on Bankruptcy 
of the American Bar Association. 


The distinction between Chapter X and 
Chapter XI has been drawn by a scholarly 
article in the Northwestern Law Review 
Jan.-Feb., June 1956. “Drawing a line be- 
tween Chapters X and XI of the Bank- 
ruptcy Act,” pp 761. 

In a later case, General Stores Corp. vs. 
Schlensky, 350 U.S. 462, 76 S. Cr. 516, the 
Supreme Court affirmed the Circuit Court 
of Appeals for the second circuit, 222 F. 
2d 234, which had approved of an arrange- 
ment proceeding under Chapter XI being 
converted to a Corporate Reorganization 
under Chapter X. A vigorous and impres- 
sive dissenting opinion was given. 

The “essential difference” was to avoid 
violation of “the fundamental principles of 
fair and equitable plan.” (ABA Report p. 
10). 

The Attorney for Creditors or 
Creditor Interests 

The lawyer who is confronted with the 
necessity for filing an involuntary petition 
in bankruptcy or even an involuntary peti- 
tion under Chapter X must first consider 
whether or not the debtor may become a 
bankrupt under the provision of Section 4b 
of the Act. 

If the debtor may be adjudged a bank- 
rupt, the lawyer for creditors must find 
an act of bankruptcy. An attorney who is 
skilled in the art of investigation frequently 
is able to develop information from the 
public records, from competitors, and even 
from conferences with the debtor himself. 
The more artful the investigator, the quick- 
er and better results ensue. It is not an 
easy task and often the task is facilitated 
by obtaining a judgment and then examin- 
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ing the debtor and other persons in pro- 
ceedings supplementary to execution, which 
include ordinary depositions, adopted from 
the federal practice. Oftimes it is necessary 
to take precipitate action upon acts of bank- 
ruptcy of questionable worth and it may be 
possible once the petition is filed to examine 
the debtor and other persons under section 
21a of the Act. There is authority for the 
statement that this section cannot be used 
for that purpose, but Remington ventures 
this view despite authorities to the con- 
trary: 

“Some courts have denied the right to 
examine the bankrupt before adjudication 
where the purpose of the examination is 
to obtain evidence to prove the petition 
in bankruptcy. It is submitted, however, 
that, if we are to abandon the old-time 
view that a lawsuit is a game to be played 
and adopt the more modern view that it 
is a rational effort to get at the facts, so 
as to apply the law to them and to do 
so as quickly and as economically as pos- 
sible, there would seem to be no particu- 
lar good that can result from the ingraft- 
ing of any such exception or qualification 
upon the use of Sec. 21a and no justifi- 
cation for a denial of an examination.” 

Remington on Bankruptcy, Vol. 5, Sec. 
1987, p. 49. 


It is not infrequent that a debtor, while 
realizing his failing circumstances, will de- 
cline to become a voluntary bankrupt: he 
will invite his creditors to put him in 
bankruptcy and will actually cite some pref- 
erential transfer in aid of the proceedings. 
A petition filed under these circumstances 
is not unlawful or unethical. I invite your 
attention to section 3, defining acts of bank- 
ruptcy as amended by the 1952 amendments. 
These should be carefully scrutinized, par- 
ticularly in the light of sec. 60 which de- 
fines preferred creditors. This section is 
rather extensive and highly technical and 
must be thoroughly studied in order to set 
forth the second act of bankruptcy. 


The first act of bankruptcy refers to 
section 67, which defines Liens and Fraudu- 


lent Transfers, and section 70, particularly 
70e. 


I have set forth under the caption of 
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Fraudulent Transfers in my chapter on 
“Bankruptcy and Insolvency” in Florida 
Law and Practice such conveyances as have 
been declared fraudulent and as are within 
the contemplation of section 70e. Time is 
available to advert only to bulk sales under 
sections 726.02 et seq. F.S., and conveyances 
by corporations under section 608.55 F.S. 

Conveyances in violation of these Florida 
Statutes clearly constitute acts of bankruptcy 
if the debtor is insolvent at the time of 
the violation of these acts. 

Frequently it is a problem to gain the 
cooperation of other creditors in invoking 
involuntary bankruptcy. It is no violation of 
ethics or the law for the creditor himself 
to solicit the cooperation of other creditors 
in joining the petition and there are authori- 
ties which hold that even the attorney for 
a creditor can himself solicit cooperation, 
although I personally am opposed to the 
practice. The better practice is for the 
creditor himself to gain the requisite cooper- 
ation. 


Time does not permit a discussion of 
the application for a receiver prior to ad- 
judication. Many elements must be con- 
sidered in seeking such appointment. The 
appointment has been facilitated under the 
present law by showing merely the zeces- 
sity for such appointment. The act of 1898 
requires the allegation and proof of abso- 
lute necessity. 

It follows that a sale of merchandise 
publicly advertised at less than cost or at 
a figure that would show no profit, in the 
case of a failing debtor, may well be the 
basis for the appointment of a receiver if 
the debtor is in failing circumstances and 
particularly if there is some evidence that 
a faithful account is not being given of the 
proceeds of the sale. 

At this point it may be well to discuss 
the subject of summary process, the power 
of the bankruptcy court to gather to itself 
the assets of the debtor. I can give no bet- 
ter delineation of the circumstances under 
which summary process may be invoked 
than those set forth by Mr. Justice Brandeis 
in the case of Taubel-Scott-Kitzmiller Co. 
v. Fox etal., 264 U.S. 426, 44 Sup. Ct. Rep. 
396, 68 L. Ed 770 (1924): 


535 


| 
| 
| 
| 
| 
| 


“It exists where the property was in the 
physical possession of the debtor at the 
time of the filing of the petition in bank- 
ruptcy, but was not delivered by him to 
the trustee; where the property was de- 
livered to the trustee, but was thereafter 
wrongfully withdrawn from his custody; 
where the property is in the hands of 
the bankrupt’s agent or bailee; where the 
property is held by some other person 
who makes no claim to it; and where the 
property is held by one who makes a 
claim, but the claim is colorable only. As 
every court must have power to deter- 
mine, in the first instance, whether it 
has jurisdiction to proceed, the bank- 
ruptcy court has, in every case, jurisdic- 
tion to determine whether it has posses- 
sion actual or constructive. It may con- 
clude, where it lacks actual possession, 
that the physical possession held by some 
other persons is of such a nature that 
the property is constructively within the 
possession of the court.” 

If any of these conditions obtain, the 
receiver should move quickly to recover 
property and the existence of these condi- 
tions may justify the appointment of a re- 
ceiver for the purpose of recovering the 
property. 

Counsel for creditors should well consider 
the rights of secured creditors and the effect 
of these rights upon recovery by unse- 
cured creditors. Frequently it is a ques- 
tion whether a creditor is secured or not. 

The question frequently arises with re- 
spect to statutory liens. This subject has 
been treated in a scholarly article in the 
Minnesota Law Review for May, 1955, Vol. 
39, p. 6, Statutory Liens in Bankruptcy, by 
Frank R. Kennedy. 

Hastily, | advert to two common methods 
of securing debts in Florida — the pledge of 
accounts receivable under Chapter 524 FS. 
and the pledge of merchandise by ordinary 
warehouse receipt. Our Florida statutes 
must be rigidly followed or no pledge of 
receivables is effective against the trustee. 
In the case of warehouse receipts, frequent- 
ly the warehouse is on the premises of the 
bankrupt and the custody of the lender is 
not absolute. Fraud may be practiced. 
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An important change has been made in 
the bankruptcy law respecting statutory 
liens by the 1952 amendments. According 
to Professor Nadler, the new provision ex- 
pressly states: 

“... That any statutory liens, be it for 
wages and for rent or for taxes and for 
debts owing a governmental agency, on 
personal property not accompanied by 
possession of such property, and _ liens, 
whether statutory or not of distress for 
rent, not only (a) shall be postponed as 
formerly prescribed, but also (b) may, 
on due notice by the court, be ordered, 
as to any such lien in excess of the re- 
stricted amount, to be preserved for the 
benefit of the estate, and such lien for the 
excess shall pass to the trustee. 

“Moreover, this amendment also ex- 
pressly invalidates all statutory liens on 
personal property not accompanied by 
possession of, or by levy upon or by se- 
questration or distraint of such property; 
and such invalidated liens also shall pass 
to the trustee.” The Law of Bankruptcy, 
Nadler, Par. 679, (1952 Supplement). 

An excellent discussion of this subject 
may be found in the decision of Referee 
R. E. Trevethan of the District Court of 
the United States for the District of Con- 
necticut, from which no review was taken. 
This excellent opinion may be found in the 
April 1956 issue of the Journal of the Na- 
tional Association of Referees in Bankruptcy 
at page 53. 

The provisions of Sec. 88.08 F. S., Land- 
lerd’s Lien for Rent, therefore, do not ex- 
tend in bankruptcy unless the landlord has 
distrained for rent and obtained possession 
of the property upon which the lien is as- 
serted. If he has not, then the landlord 
merely is entitled to the priority granted 
under Schedule A-1-c(1). 

Illustrative of liens on personal property 
not effective without possession under levy 
is the lien by virtue of an execution in the 
hands of the sheriff. 


Foreclosure and Marshalling of Liens 
in the Bankruptcy Court 


Creditors who hold bona fide security 
and desire to foreclose their lien, particu- 
larly on real estate, should consider well 
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the facility and economy of foreclosure in 
the bankruptcy court. Despite the new pro- 
visions of Florida Law respecting fore- 
closure and sales in foreclosure by the Cir- 
cuit Court Clerk, proceedings in the state 
court not infrequently result in delay and 
heavy expense. We still have the awful 
spectre of a special master. Creditors hold- 
ing mortgages need not fear the expenses 
of bankruptcy sales. Generally the sale is 
held under the supervision of an experi- 
enced judge. Only ten days’ notice is neces- 
sary and if the sale is confirmed there can 
be no appeal taken after ten days from 
the date of confirmation. It is necessary 
merely to prove the secured claim by peti- 
tion and hearing and request the bank- 
ruptcy court to sell the property. Of course, 
if there is some challenge to the validity of 
the mortgage the issues will have to be 
determined by testimony before the ref- 
eree. Nobody can determine the time and 
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cost of a contested law suit within or with- 
out the bankruptcy court, but if there is 
no real controversy as to the debt and 
mortgage it is possible to obtain indis- 
putable title to the property by mortgage 
sale within less than thirty days. I recom- 
mend to all creditors who hold mortgages 
against real property in the bankruptcy 
court to ask the bankruptcy court to fore- 
close. Time and money are thus saved. The 
bankruptcy court has the added quality of 
being able to marshal liens and on sale 
of the property transfer the proceeds to 
the respective liens. 

A great implement in the prosecution of 
involuntary proceedings, and, for that mat- 
ter, any proceedings in bankruptcy, is the 
Federal Rules of Civil Procedure which 
have been adopted under G. O. 37. The 
ability to take depositions inexpensively, the 
right to summary judgment and other ad- 
vanced methods of the Federal Rules can- 
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not be over-estimated. Contests ensue be- 
fore the referee involving claims and other 
matters for which the Federal Rules are 
well adapted. 

In the limited time allotted, I must neces- 
sarily deal with a number of disconnected 
subjects. I have not devoted much atten- 
tion to the excellent provisions of Chapter 
X, Corporate Reorganization. I have merely 
called attention to the circumstances that 
would justify invoking this Chapter rather 
than Chapter XI. The subject is a large 
ene and calls for greater time than has 
been allotted and perhaps a greater study 
of the subject. 

In re: Sec. 21a 

A most helpful device in discovering as- 
sets, and preferential and fraudulent trans- 
fers, is to require the production of the 
bankrupt’s retained copies of income tax 
returns. These are procurable even in sup- 
plementary proceedings in the state court. 
In bankruptcy the court has authority to 
require the bankrupt to sign a_ written 
request to the Director of Internal Revenue 
to furnish a certified copy of an income 
tax return upon furnishing the cost of such 
certified copy. 

It may prove highly illuminating to ob- 
tain financial statements submitted by the 
bankrupt not merely to mercantile estab- 
lishments but even to banking institutions 
from which credit has been sought in the 
past. The existence of these statements is 
sometimes disclosed in the statement of af- 
fairs. 

The United States has not always had a 
Bankruptcy Law. It was not until eleven 
years after the adoption of the Constitu- 
tion of the United States that Congress en- 
acted the first bankruptcy law which was 
repealed in four years. It was not until 
1841 that the second bankruptcy law was 
enacted but repealed in two or three years 
“for political reasons, this being the most 
heated period of the States’ Rights contro- 
versy.” This was the first law to abandon 
the idea that bankruptcy could only be in- 
voked by creditors. For the first time deb- 
tors were permitted to invoke voluntary 
bankruptcy. For the first time the honest 
debtor could lift from his shoulders “the 
burden of hopeless debt.” 
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It was not until 1867 that a third bank- 
ruptcy act was enacted. It was repealed 
in eleven years—in 1878. In 1898 a new 
bankruptcy act was enacted, of which the 
Act of 1938 is an amendment. The Chandler 
Act was one of the broad economic and 
humanitarian enactments of the Roosevelt 
regime. Statistics show that it has operated 
economically and my appraisal of American 
business is that businessmen consider it the 
best bankruptcy law our country has ever 
had. 

The present bankruptcy act as amended 
is the best bankruptcy law that has ever 
been enacted anywhere. The law is the 
concept of no one man but represents 40 
years’ experience under the Act of 1898 and 
the many amendments thereto. The Chand- 
ler Act represents the product of great 
study by lawyers and laymen in its cre- 
ation. The American Bar Association, the 
Commercial Law League of America and 
the National Bankruptcy Conference have 
contributed in great measure. Our law in- 
creases the classes of persons who may seek 
relief. It more fully protects the rights 
for both debtors and creditors. In the state- 
ment of affairs, a creature of this law, 
creditors and others have a quick insight 
into the past operations of the debtor. For 
the first time an individual can seek an 
arrangement or composition of his debts 
without the pendency of bankruptcy pro- 
ceedings. The time for prosecution under 
the Act has been lengthened and the penal 
provisions of our criminal code are more 
embracing than ever. 

In short conclusion, I call your attention 
to three bits of advice which I wish to 
give: (1) All pleadings setting up facts 
must be verified. My advice is that lawyers 
should attempt to get their clients or others 
to make the necessary affidavit. (2) Remem- 
ber: The bankruptcy law is very special 
legislation. Its practice is a field to itself. 
If you are not sure of the law look it up 
—don’t guess. Even the courts cannot al- 
ways agree what the law is. Lastly, be 
careful lest you get into waters too deep 
for you. If you are over your depth, you 
had better seek the aid of a lawyer of 
sound judgment, experienced in the bank- 
ruptcy practice. 
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A. Bradford Smith of Gainesville, Vice- 
Chairman of the American Citizenship 
Committee, explains to the Florida Coun- 
cil of Bar Presidents the new lecture 
series now being made available to 
local bar associations. 


Citizenship Lectures Launched 


HE LAWYERS of Florida have an excellent 
‘Snes for service to the public 
through the American Citizenship Lecture 
Series which has now begun in high schools 
over the State of Florida. A packet contain- 
ing all of the necessary materials and lec- 
tures has been sent to each president of a 
local bar association in the state. 

The program consists of a series of lec- 
tures to be given by lawyers in every com- 
munity high school on prepared topics deal- 
ing with state and federal Constitutions — 
local, state and federal governments — and 
Communism. The lecture on Communism 
is particularly significant. It will assist in 
fulfilling one of the greatest needs of our 
day — well informed citizens. Many months 
of preparation and long hours of study have 
gone into all the lectures, and_ particularly 
the lecture on Communism. 

The purpose of this program developed 
by the Committee on American Citizenship 
of The Florida Bar is to bring to the 
high school curriculum the professional 
knowledge of lawyers on these vital sub- 
jects in order to complement the extensive 
program of social studies already being pur- 
sued by our young adults. 

Superintendent of Public Instruction, 
Thomas D. Bailey, has written a letter to 
all high school principals in the State of 
Florida urging school officials to cooperate 
with each local bar association in this mat- 
ter. The last paragraph of Mr. Bailey’s let- 
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ter to the high school principals is here 
repeated: “The basic content of the lectures 
has been reviewed by staff members of the 
State Department of Education and I recom- 
mend them to you as being very worth- 
while and designed to meet a need which 
has been expressed to me by many school 
administrators in Florida. I hope you will 
find them as helpful as 1 know they can 
be.” Each local bar association conducting 
this program will be engaged in a most 
worthwhile undertaking. Their only reward 
will lie in the knowledge that the lawyers 
of Florida are fulfilling an important aspect 
of their professional responsibility, that of 
public service. 

The program has already received na- 
tional recognition. The States of Ohio and 
lilinois have picked up the idea and are 
pushing the lecture series on citizenship 
as a major Bar project. The importance 
of the program was recognized by a major 
Florida newspaper, and editorial comment 
was to this effect: “What a grand idea. 
Now let’s see what happens.” School of- 
ficials all over the state have already ex- 
pressed a desire to make the most effective 
use possible of this service offered by The 
Florida Bar. The effectiveness of this pro- 
gram is entirely in the hands of each local 
bar association. This is truly a rare oppor- 
tunity for the profession to exhibit to the 
public that lawyers recognize and are ful- 
filling their obligations. 
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The Use and Danger of 


Duplicate Original Wills 


T HAS LONG been the practice of many 

lawyers to have their clients execute 
duplicate originals or executed carbon copies 
of their last will and testament. Many at- 
torneys seem to be of the opinion that a 
duplicate original or executed carbon copy 
of a will is admissible to probate as an 
eriginal will when the original will can- 
not be found among the personal effects 
and private papers of a deceased testator. 

The County Judges of Dade County are 
in accord that a duplicate original or exec- 
uted carbon copy of a last will and testa- 
ment cannot be admitted to probate as an 
original will. 


“Except in the case of lost wills and 
wills already probated in another juris- 
diction, and of a will of a resident made 
in a foreign jurisdiction and which cannot 
be produced in the local court, probate 
of a copy or duplicate of a will, as a 
general rule, is neither necessary nor per- 
missible.” 68 C.J. 886, Section 615. 


“A copy of a will cannot be probated 
unless the original has been lost or de- 
stroyed after the death of the testator or 
without his consent.” Schouler on Wills, 
Executors and Administrators, Volume 2, 
Page 924, Section 818. 

The basic reason for not admitting dupli- 
cates or executed carbon copies to probate 
as an original will is found in the well estab- 
lished principle of law that when a will 
cannot be found following the death of the 
testator, the presumption of law is that the 
testator destroyed it with intention of re- 
voking it, and the burden of proving to the 
contrary is on the propounder of the will. 
In re Washington’s Estate, 56 So. 2d 545; 
Potts vs. American Legion Hospital for 
Crippled Children, 34 So. 2d 561. 

Judge William C. Brooker, County Judge 
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of Hillsborough County, Florida, in his ex- 
cellent treatise on practice and procedures 
in the County Judge’s Court of Hillsborough 
County, Florida, comments: 
“DUPLICATE ORIGINAL. If a car- 
bon copy of a will is presented for proof 
and probate and the original is not ac- 
counted for, a rebuttable presumption will 
arise that it was revoked. This presump- 
tion may also arise where only one copy 
of a will executed in triplicate and quad- 
ruplicate is thus presented.” 


It will be readily seen that the law raising 
the presumption of revocation upon the 
absence of the original will, the offer of a 
duplicate original, or an executed carbon 
copy to probate in common form must be 
rejected until the presumption of revocation 
has been successfully rebutted. 

Redfearn in his Wills and Administration 
of Estates in Florida, Page 95, Section 67, 
says: 

“A careless testator may lose his will, 
or disappointed relatives may hide or de- 
stroy it after his death. Under such cir- 
cumstances, the desire of the testator to 
leave a will has been defeated unless a 
copy of his will can be established for 
probate. In order to prevent such a dis- 
aster, the testator may execute his will 
in duplicate and leave the duplicate with 
some friend. If this is done, care should 
be taken to see that the duplicate is an 
exact copy of the will. This duplicate 
could be probated in lieu of the lost or 
executed will; the subscribing witnesses or 
others could prove the execution and 
could identify such duplicate as a correct 
copy.” 

Attorneys reading the above quoted text 
may be led to believe that such is authority 
for the offering to probate of the duplicate 
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original or executed carbon copy in com- 
mon form. This is not the case. 


When the original last will and testament 
of the testator cannot be found among his 
personal effects and it is desired to have 
the will established, it must be treated as 
a lost or destroyed will, and it is in the 
establishment of such lost or destroyed will 
that the duplicate original or executed car- 
bon copy may be of great value. 


Section 732.27, F.S.A. provides the man- 
ner and procedure for the establishment and 
probate of a lost or destroyed will and the 
only proper method by which a duplicate 
criginal or executed carbon copy can be 
admitted to probate is in following the pro- 
visions of Section 732.27. 


In presenting proof in the establishment 
of the lost or destroyed will, evidence may 
be submitted which will successfully rebut 
the presumption of revocation during the 
lifetime of the testator. Such evidence gen- 
erally may be to the effect that the family 
circumstances of the testator have not 
changed since the execution of the will, 
that he often referred to his last will and 
testament or said that he had one and his 
estate was provided for in his last will, 
that a carbon copy of his will was found 
in lock box of the decedent or in the place 
where he kept his valuable papers, and al- 
though he had ready access to the same 
he had not destroyed or otherwise disposed 
of it, and many other instances may be 
shown to rebut the legal presumption of 
revocation. Certainly where there is an 
actual bona fide lost or destroyed original 
last will and testament, a duplicate original 
or executed carbon copy is of great value 
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in establishing the lost or destroyed docu- 
ment, and might be of even greater value 
than a simply conformed copy of the will. 
This is true especially in view of the fact 
that a witness to a will would be more like- 
ly to identify their handwritten signature on 
the duplicate original or executed carbon 
copy than they would a simply typewritten 
signature on a conformed copy. 


On the other hand, there is some element 
of danger in the practice of obtaining dupli- 
cate originals or executed carbon copies of 
last wills and testaments. It is almost always 
true that the testator does not retain in 
his possession both the original and the 
executed carbon copy or duplicate original. 
These are usually parcelled out to the 
lawyer, to relatives, to friends or to others 
than the testator. 


A will being ambulatory during the life- 
time of the testator and non-effective until 
the death of the testator, the testator has 
the privilege of revocation at any time so 
long as it is his free and voluntary act 
and deed. To successfully revoke by de- 
stroying, tearing or mutilating the original 
will, it would be incumbent upon the testa- 
tor to seek out and recover for like de- 
struction all of the executed duplicate orig- 
inal or executed carbon copies. It is simple 
to conceive that such destruction of the 
original by the testator might be accom- 
plished by him with the desire that certain 
of his legatees or devisees not know of such 
revocation and unless all the duplicate orig- 
inals or executed carbon copies were like- 
wise destroyed, the desire of the testator 
to revoke could be thwarted after his death 
by the production of such executed carbon 
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copy or duplicate original and its establish- 
ment as a lost or destroyed document. 

As a practical matter, it has been ob- 
served that the layman does not under- 
stand the technical distinction between the 
original will and the duplicate original or 
executed carbon copy. He believes that one 
is as good as the other. Instances have arisen 
where original and copies furnished to the 
client to be executed by him in the absence 
of the attorney resulted in the testator and 
the witnesses executing the copy and failing 
entirely to execute the original. Another 
recent instance was the discovery of an 
executed carbon copy in the safety deposit 
vault of the deceased although the original 
could not be found. In view of the fre- 
quent entry of the deceased into his lock 
box and the preservation of this executed 
carbon copy, | am convinced that the de- 
ceased considered the same to be his last 
will and testament. 

Great care should be exercised by the 
lawyer in the distribution of duplicate orig- 


inals or executed carbon copies if they are 
to be secured at all. A good suggestion has 
been made that the carbon copy should be 
conformed and that the testator and wit- 
nesses could on the carbon copy certify 
that they executed the original of the above 
and foregoing on the day and year men- 
tioned therein. It is also recommended that 
the lawyer make it a practice to explain 
carefully to the testator and to the wit- 
nesses the importance of the preservation 
of the original document and what dis- 
position should be made of it and copies 
or duplicates in the event of subsequent 
revocation. If the suggestion of the cer- 
tificate on the carbon copy is followed, the 
witnesses can be impressed with the purpose 
of the certificate so that in the event of 
a lost or destroyed will and they are called 
upon to testify in establishment of the lost 
or destroyed will by reference to the car- 
bon copy, they will recall distinctly the 
conversation and circumstances under which 
the certificate was made. 


1957 DUES NOTICE 


Statements for 1957 Annual Dues will be mailed to all 
members of The Florida Bar early in December. Under policies 
established by the Board of Governors, statements will NOT 
be mailed to members now in active military service. Instead, 
membership cards will be mailed. 


If you left active military service after 1 January 1956 
and have not notified us, please do so now. 


Annual dues for 1957 are $15.00, as set out in Article 
VIII, Section 1, of the Integration Rule of The Florida Bar. 


Kenneth B. Sherouse, Jr. 
Executive Director 
The Florida Bar 
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Practical Legal Education Institute 

The Junior Section’s biggest annual pro- 
gram, “The Practical Legal Education In- 
stitute,” was successfully held July 30 
through August 3. Featuring practical aids 
to beginning lawyers, the Institute enrolled 
some 65 participants. It was held at the 
University of Miami Law School in Coral 
Gables. 


Roy T. Rhodes, Tallahassee, headed the 
committee and was assisted by Tom Bark- 
dull, Miami Beach, and Larry Hastings, 
Miami. Jack Lloyd, Miami, handled pub- 
licity. 


The program covered nine subjects, with 
each subject being given three hours. J. 
Rex Farrior, Tampa, conducted the pro- 
gram on claims; Robert C. Ward, Miami, 
handled mechanics of the court, John H. 
Gunn, Miami, instructed in domestic rela- 
tions; Sam D. Phillips, Jr., West Palm Beach, 
conducted the institute on criminal defense; 
Deputy Industrial Commissioner, Lou C. 
Proby, Jr., instructed in Workmen’s Com- 
pensation. 


David S. Yoakley, Palm Beach, conducted 
the course on wills and probates of estates; 
real property was covered by Fletcher G. 
Rush, Orlando; business organizations by 
Ralph H. Martin, Jacksonville; and J. B. 
Spence, Miami, gave an instructive course 
in preparation and trial of negligence actions. 


Each instructor for the course was se- 
lected because the committee considered 
him an expert in his field and felt that he 
was young enough to remember vividly his 
beginning problems and mistakes. 


Two recent regional meetings of the 
American Bar Association featured the 
Florida Practical Legal Education Institute, 
and President J. Rex Farrior, Jr. addressed 
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a joint conference of the Fourth and Fifth 
Judicial Circuits in Columbia, South Caro- 
lina, explaining its workings. 


Legal Check-Up Committee 

Chairman Joel Wells, Orlando, reported 
te the Board of Governors that this new 
committee is in the process of preparing a 
work sheet. He said the committee is form- 
ulating a check-up which will be patterned 
after the medical check-up sheets now being 
distributed by medical groups. Its purpose 
will be to afford the public a guide by which 
it can determine basic legal needs. 

Wells emphasized that the brochure 
would have to be approved by the Bar and 
its distribution authorized as a Junior Sec- 
tion project before submitting it to the 
public. 


Reece Smith Appointed 

W. Reece Smith, Tampa, has been ap- 
pointed a National Director of the Junior 
Bar Conference of the American Bar As- 
sociation. Smith is presently serving as a 
member of the Board of Governors of the 
Junior Section of the Florida Bar from the 
Thirteenth Circuit. 


Traffic Court System 

Jim Camp, Fort Lauderdale, Board of 
Governors member from the Fifteenth Cir- 
cuit, was appointed by the President to set 
up a program in conjunction with the Junior 
Bar Conference of the ABA in putting on 
a drive to acquaint the public with the traf- 
fic court system of the state. 


New Board of Governors Members 

Richard Warfield, Pensacola, was elected 
to be the First Circuit member of the Board 
of Governors; Robert M. Leite, Perry, was 
elected for the Third Circuit, Dayton Logue, 
Panama City, from the Fourteenth Circuit, 
and Hillary Albury from the Sixteenth Cir- 
cuit. 
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Bar Calendar 


November 16 — Real Property Institute — Orange County Bar, 
Orlando. 


November 17 — Title Standards Committee Meeting — Orlando. 


November 17 — Real Property Section Executive Council Meeting 
— Angebilt Hotel, Orlando. 


November 29-December 1 — Insurance Institute — Stetson Law 
School (tentative) . 


December 6-7 — Florida A. G M. Institute on ‘’Law of Torts” 
— (North Florida) — Tallahassee. 


December 13 — Meeting of Council on Legal Education, spon- 
sored by Committee on Legal Education and Professional 
Standards — Stetson Law School. 


December 14-15 — Tampa Real Property Institute. 
(See announcement on page 518.) 


January 11-12 — Miami Beach Real Property Institute. 
January — Insurance Institute — Stetson Law School. 


February — Jacksonville Real Property Institute. 


March 7-8 — Florida A. & M. Institute on “Law of Torts’’ — 
(statewide) — Tallahassee. 


March 14 — Medico-Legal Institute — University of Miami (ten- 
tative date). 


April 15-17 — Traffic Court Conference — University of Florida 
College of Law, Gainesville. 
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Notice 


IN THE SUPREME COURT OF FLORIDA 


IN RE: AMENDMENT to RULE 1.34 
FLORIDA RULES OF CIVIL PROCEDURE 


Rule 1.34 of the Florida Rules of Civil Procedure be and the same is 


hereby amended by adding thereto the following, viz: 


“(£) Depositions before Commissioners appointed in this 


state by courts of other states, subpoena, powers, etc. 


Whenever any person authorized by the laws of 
Florida to administer oaths shall be appointed by a court 
of record of any other state, jurisdiction or government as 
commissioner to take the testimony of any named witness 
within this state, such witness may be compelled to attend 
and testify before such commissioner, by witness subpoena 
issued by the clerk of any circuit court at the instance of 
said commissioner, or by other process or proceedings in the 
same manner as if said commissioner had been appointed by 
a court of this state; provided, however, that no document or 
paper writing shall be compulsorily annexed as an exhibit 
to such deposition or otherwise permanently removed from 
the possession of the witness producing same, but in lieu 
thereof, photostatic copy may be annexed to and transmitted 


with such executed commission to the court of issuance.” 


This amendment shall take effect December Ist, 1956. 


(Please see also the announcement from the Court on page 527, 
concerning the change in Supreme Court Rules 37 and 38.) 


November, 1956 
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) Tax Law Notes 


Illegal Costs Deducted: 

The latest court decision concerning the 
deductibility of the expenses of an illegal 
activity is Pittsburgh Milk Co., 26 T.C. No. 
87. 

As in Florida, state legislation in Penn- 
sylvania provided for a minimum price on 
milk, and the taxpayer sought to avoid this 
by an elaborate system of price rebates in 
the wholesaling and retailing of the product. 
Minimum prices were taken in and recorded 
as sales proceeds on the books, and the re- 
bates were treated as “advertising expense”. 
The Commissioner tried to disallow the re- 
bates as an expense deduction, and in the 
alternative, as a reduction in sales proceeds. 
However the Tax Court compared the re- 
bates to trade discount, and decided that 
the sales should be reduced. A_ previous 
decision was cited, L. Sullenger, 11 T.C. 
1076, for the proposition that regardless of 
the legality of the transaction what is not 
income cannot be taxed as such. 

In the Sullenger case the Tax Court had 
previously decided that it was unconstitu- 
tional to disallow a meat retailer’s over- 
ceiling cost of meat during O.P.A. It had 
been the belief of authorities that the Tax 
Court weakened the Sullenger doctrine 
when the disallowance of over-ceiling wages 
as part of cost of goods sold had been up- 
held in Weather-Seal, 16 T.C. 1312, aff'd 
199 F.2d, 376. In the latter case however, 
an act of Congress specifically authorized 
such disallowance. 

Other cases involving this issue are Lilly 
V. U. S., 343 U. S. 90, where an optician 
von as to “kickbacks” to doctors referring 
customers; Lashell, V. U. S., 208 F.2d 430, 
where a salesman won as to “commissions” 
te an employee of a customer; and in Doyle 
V. U.S., where a bookmaker recently won 
as to office expenses of his illegal business. 
Not Employer: 

The cost of meals and lodging furnished 
for the convenience of the employer is gen- 
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erally deductible business expense and not 
income to the employee. This rule has had 
an extensive evolvement through case law, 
and Sec. 119, 1954 L.R.C. specifically pro- 
vided for it. 

In Doak V. C.LR., par. 72, 762, 1956 P-H, 
the taxpayers were man and wife operating 
a hotel as partners. They of necessity lived, 
and ate most of their meals at the hotel 
because of the nature of the business. The 
Tax Court ruled the cost of food, depre- 
ciation and electricity attributable to them 
was a business expense of the hotel, but 
the Fourth Circuit reversed ruling the ex- 
penses personal, saying: 

“We think it clear that the costs of 

meals and lodging of taxpayers would 

have been deductible had they occupied 
the employee status under the above 

‘convenience of employer’ rule. They 

were not, however, either employers 

or employees; instead they were hus- 
band and wife owning the entire busi- 
ness as partners.’ ” 
Had the taxpayers operated in the cor- 
porate form, a deduction would have been 
in order. 


New Deduction: 

Prior to the 1954 I.R.C. most expendi- 
tures by farmers to improve their land had 
to be added to the basis as cost of the land, 
and could not be deducted in the year of 
payment. 

Sec. 175 now provides for the deduction 
of certain soil and water conservation ex- 
penditures it incurred on land used for 
farming. A limit on the deduction of 25% 
of gross income from farming is imposed, 
but the excess can be carried over to future 
years without limitation on the number of 
years. 

The nature of these expenditures includes 
earth moving, construction and control of 
diversion channels, drainage ditches, earthen 
dams, elimination of brush, planting of 
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windbreaks, terracing, water or sediment 
retention and flood prevention. 
Losing Casualty Loss: 

The tax law has long allowed deductions 
for losses due to casualties, such as fire, 
windstorms, etc. Insurance proceeds reduce 
the loss deduction, and where there is 
such a recovery the question arises can a 
settlement for less than the full amount of 
the policy be made without jeopardizing the 
right to get a deduction of the amount of 
loss in excess of the settlement? 

In Richard R. Hollington, T. C. Memo, 
1956, the taxpayer had a $30,000 fire insur- 
ance policy on his $65,000 home. There was 
fire damage, and the insurance company 
objected to certain items of repair, offering 
$23,296. The taxpayer to avoid expensive 
litigation and arbitration proceedings ac- 
cepted, and deducted the balance of the loss 
on their tax return. The court found a de- 
duction for two-thirds of che amount 
claimed, stating that the settlement amount 
may be given consideration in determining 
the amount of actual loss, though not con- 
clusive. 

This case points up the importance of 
laying a premise for a larger loss deduction, 
if the actual loss is greater than the settle- 
ment figure. 

Fraud Prosecution Score: 

The Internal Revenue Service reports that 
during the fiscal year ended June 30, 1956, 
its Intelligence Division activities resulted 
in 1,955 cases with 1,928 defendants being 
forwarded to the Department of Justice 
with recommendations for prosecution. Of 
these, 766 defendants were involved in 
wagering tax violations. 

Of the cases reaching the Federal Courts, 
1,372 defendants pleaded guilty or no de- 
fense, and 200 were convicted after trial. 
In the 1955 fiscal year, 1,210 defendants had 
pleaded guilty, and 129 were convicted after 
trial. 

Student Exemption: 

The 1954 I.R.C. allows a dependency ex- 
emption for taxpayers supporting students 
resident at a school or college for more 
than five months during the calendar year. 
Sec. 151 (e) (4). Further, this $600 exemp- 
tion deduction is available regardless of how 
much the dependent student might earn, 
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provided he comes within the stated kinship 
and the taxpayer furnishes more than one- 
half of the student’s support. 
Practitioners may be asked what items of 
expense are considered “items of support.” 
The Internal Revenue Service recognizes 
the cost of board, lodging, clothing, educa- 
tion, and medical and dental care. Rev. 
Rul. 235, C. B. 1953-2, p. 23. 
A further, Rev. Rul. 56-399, states that 
the cost of an automobile is not an item 
of support. An illustration of the effect of 
this ruling would be where taxpayer's 
daughter graduates from college in June 
and goes to work earning and spending for 
items of support more than one-half the 
sum taxpayer spends for her items of sup- 
port. The exemption is lost; but if she 
bought an automobile with part of her 
earnings, instead of paying for “items of 
support,” then a dependency exemption may 
still be claimed if taxpayer has spent more 
than one-half the cost of her items of sup- 
port, excluding the cost of the car. 
Fifth Amendment in Tax Law 
An important development in the law of 
the privilege against self-incrimination as 
applied in the tax law occurred in J. M. 
House, District Court of California. 
Taxpayers were partners in a_ clothing 
store business. When their financial af- 
fairs came under close scrutiny by the 
Treasury Department, they hired attorneys. 
These attorneys obtained the taxpayers’ 
records from the accountant who had pre- 
pared them and refused to turn them over to 
the government, despite a subpoena. They 
claimed that requiring them to disclose the 
records would be a violation of their clients’ 
Constitutional privilege against self-incrimi- 
nation. The Government argued that at- 
torneys cannot claim this privilege on behalf 
of their clients; the clients must claim it, if 
at all, themselves. Also, the Government 
said, these were “public records” and the 
privilege did not apply to them. 
The Court rejected both of the arguments 
made by the Government and held that the 
subpoena would result in a violation of the 
clients’ Constitutional rights. Said the Court, 
“The zealous prosecution of the liberties of 
the people should be equally the concern of 
the government. The field of taxation rep- 
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resents probably the greatest single area of 
contact between individuals and the force 
of the state. A slight invasion of the right 
against self-incrimination in this field has 


as great and baleful consequences upon the 
relations between the individual and the 
state as does an invasion of that right in the 
more dramatic areas of public life.” 


Recent Opinions of 
The Attorney General 


LEGISLATORS: IMMUNITY FROM LIABILITY 
OF INTERIM COMMITTEE: AUTHORITY OF 
ATTORNEY GENERAL TO REPRESENT IN 
CIVIL ACTION. Legislators are immune from 
liability for what they do or say in legislative 
proceedings conducted by a special interim 
committee when such activities reasonably 
come within the province of the inquiry con- 
templated by legislative act, and that the At- 
torney General of the State of Florida may rep- 
resent the members of a special interim com- 
mittee of the Legislature in any civil suit that 
might grow out of a matter investigated by or 
inquired into by the said committee within its 
legislative concern. 056-299; October 4, 1956. 


DISPOSITION OF OUTSTANDING TAX SALE 
CERTIFICATE AFTER COUNTY FORECLOS- 
URE; Sections 194.47 and 194.55, Florida Stat- 
utes. When title to real property becomes 
vested in a county pursuant to a foreclosure 
under Section 194.47, Florida Statutes, and a 
tax certificate subsequently issues, is outstand- 
ing, and is held by a person, firm, or corporc- 
tion and incumbers the lands, the rights of 
such tax sale certificate holder are determined 
and controlled by Section 194.55, Florida Stat- 
utes, and refund of the amount paid for such 
certificate may not be made. 056-304; October 
12, 1956. 


ARTICLE V, FLORIDA CONSTITUTION: PRO- 
POSED AMENDMENT NO. I. Proposed Amend- 
ment No. 1 to the judiciary article provides for 
an appeal as a “matter of right.” Such pro- 
vision does not mean that the appellant will 
have an indefinite time within which to prose- 
cute his appeal, so that he can thus delay ap- 
peals unduly and thereby disrupt the economy 
of the state. 056-306; October 16, 1956. 


CORPORATIONS: CAPITAL STOCK TAX: 
NECESSITY FOR PAYMENT WHERE NO BUSI- 
NESS DONE; Section 608.33, Florida Statutes. 
A domestic corporation for profit, which is 
doing business, is required annually to pay 
the capital stock tax imposed by Section 
608.33; that such a corporation which has no 
outstanding capital stock is not required to pay 
such tax; and that a corporation is not doing 
business and is dormant only if it does not 


548 


engage in business activities or transactions in 
pursuance of its charter powers, or is pos- 
sessed of no property in Florida acquired by 
it in pursuance of its charter powers other than 
money which is not invested or drawing 
interest. 056-249; August 24, 1956. 


GRAND JURY: DEFENSE AGAINST LIBEL 
ACTION; AUTHORITY OF GOVERNOR TO 
ASSIGN STATE ATTORNEY TO REPRESENT. 
Where members of a grand jury are sued in 
an action of libel resulting from comments and 
criticisms appearing in their official report, that 
Governor has the authority to assign a state 
attorney to defend the jurors in such a civil 
action if he believes that the applicable law 
and the public interest justified such public 
defense assistance. 056-251; August 24, 1956. 


REFUND OF TAXES PAID THROUGH MIS- 
TAKE; Section 193.40, Florida Statutes. Where 
a person who pays taxes upon lands, assessed 
in his or her name but not owned by him or 
her but by another, may not obtain a refund 
pursuant to Section 193.40, Florida Statutes. 
056-234; August 8, 1956. 


DUVAL COUNTY JUSTICES OF THE PEACE; 
DEFACTO OFFICERS DURING APPEAL TEST- 
ING CONSTITUTIONALITY OF ACT CREAT- 
ING DISTRICT: Chapter 25806, Laws of 1949. 
Where the statute under which a Justice of the 
Peace district was created is declared uncon- 
stitutional but an appeal is taken and super- 
sedeas granted, such Justice of the Peace is a 
de facto officer whose official acts are to be 
considered valid as to third persons pending 
determination of the case on appeal. 056-213; 
July 27, 1956. 


APPLICABILITY OF INSURANCE LAWS TO 
AUTOMOBILE WARRANTY. The National Au- 
tomobile Warranty issued by National Bonded 
Cars, Inc., does not constitute a contract of in- 
surance since it is merely a warranty against 
defects in the component materials of automo- 
biles and does not indemnify against the ele- 
ment of chance occasioned by the difference in 
the wear on such materials caused by the 
varying kinds of uses to which they may be 
put in different automobiles. 056-203; July 11, 
1956. 
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an ideal gift 


A Telephone in Color! 


Anyone would love to get one of these pretty 
new telephones—available in eight decorator 
colors. Additional phones save steps and 
time, add style and beauty to any room. 
Delivered gift-wrapped. Installed before or 
after Christmas, as desired. Can be billed 
any way you like. To order, call our Busi- 
ness Office. 


Southern Bell Telephone , 
and Telegraph Company a 
-AW BRIEF 
wetted FAST DEPENDABLE SERVICE $2.80 
, | BRIEFS @ ABSTRACTS @ APPENDICES @ RECORDS | Per 
E. L. MENDENHALL, INC. 
GRNSIEIE 924-26 Wyandotte Kansos City 5, Missouri | Page 
SINCE 1898 Phone HArrison 1-3030 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction — Expert testimony — Consultation 
Automotive Engineer, formerly with National Bureau of Standards. 


CLARENCE S. BRUCE 


P. O. Box 1909 Fort Myers, Fla. 


FLORIDA ATTORNEYS 


Our Southeastern Office employs 98 attorneys in Florida, 
Georgia, North and South Carolina — 20 of this group are in 
managerial positions. 


In early 1957 we anticipate a need for 3 attorneys in Florida 
and 7 in the other three states. 


We offer an interesting career, good salary, company car, 
expense account, and an excellent future with the company that 
insures more cars than any other company in the world. 

Benefits include Group Life Insurance, Cost-of-Living Bonus, 
Group Hospitalization-Surgical and Major Medical Program, an 


outstanding non-contributory Retirement Plan, Vacation with pay 
—and more! 


If you are between 25 and 35 years of age, in good health 
and possess a law degree, we would welcome your inquiry. 


STATE FARM Call or write today. 
Personnel Manager, Southeastern Office 


Ge State Farm Mutual Automobile Insurance Company 


6400 Atlantic Boulevard 
INSURANCE Jacksonville, Florida (Phone RAymond 4-6403) 
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Get off the floor, sir. There's one quick source tor every case - 
including all your /oca/ cases—on that difficult point of law you 
are researching. And the cases are already analvzed and classified 
tor you. 


Where? Gadzooks, man, AMERICAN LAW REPORTS, SECOND 
SERIES. of course! Let ALR 2d help you in your research — while 
you sic gracetully in that comfortable chair of yours. 


For the complete story about ALR 2d, and what it will do for vou, 
just write to either publisher. 


THE LAWYERS CO-OPERATIVE PUBLISHING CO., Rochester 14, N. Y. 
BANCROFT-WHITNEY COMPANY, San Francisco 1, California 
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At the Dallas meeting of the ABA im- 
mediate Past-President Donald K. Carroll 
of Jacksonville was elected as a member 
of the Executive Council of the Section of 
Bar Activities. He was also elected again 
for a one-year term on the Executive Coun- 
cil of National Bar Presidents. 


William A. Lane of Miami, was elected 
Section Delegate to the House of Delegates 
of the Real Property, Probate and Trust 
Law Section at the ABA meeting. 


New officers of the Charlotte County Bar 
Association are Edward L. Gerson, Presi- 
dent, and D. Frank Smoak, Jr.. Secretary, 
both of Punta Gorda. 


New President of the Putnam County 
Bar Association is Angus Harriett of Pa- 
latka. Other officers are Bruce H. Davis, 
Crescent City, Vice-President, and William 
M. Cooke, Palatka, Secretary-Treasurer. 


New officers of the Eighth Judicial Circuit 
Bar Association are L. William Graham, 
President, Jack R. Lowry, Vice-President, 
Francis T. McCoy; Secretary; and William 
D. Reynolds, Treasurer. All are located in 
Gainesville. 


The Dade County Bar Association is 
sponsoring a television program, “The Law 
Says,” on alternate Wednesday nights from 
9:00 to 9:30 over Station WGBS-TV. 


Frank A. McClung has opened an office 
in the Murphy Building in Brooksville. He 
will continue to maintain his office in 
‘Tampa. 


Judge Walter S. Criswell of Jacksonville, 
Chairman of the Juvenile Courts Commit- 
tee, has announced a series of regional meet- 
ings sponsored by the committee and the 
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Florida Council of Juvenile Court Judges. 
Judge Joe Dan Trotman of DeFuniak 
Springs is President of the Council. The 
meetings will promote an exchange of ideas 
and methods between juvenile judges, lay- 
men and lawyers, and techniques for gain- 
ing broader public understanding of juvenile 
problems will be discussed. Proposed legis- 
lation will be considered, and special atten- 
tion will be given such related problems as 
probation, foster homes, peace officers, and 
counselling. 

Broad support has been obtained from 
such lay groups as churches, schools, civic 
clubs, and police associations. Now sched- 
uled are regional meetings in Marianna on 
November 18-20, in Ocala on November 
25-27, in Jacksonville on December 2-4, in 
‘Tampa on December 9-11, and in Sanford 
at a date yet to be set. 

The judges serving on our Juvenile Courts 
Committee have rendered distinguished 
service in their field, and this, joint effort 
needs and deserves the support of lawyers 
throughout the state. For further informa- 
tion on the regional meetings program write 
to Judge Criswell, 407 Consolidated Build- 
ing, Jacksonville. 


The law firm of Newman and Jones of 
‘Titusville has been dissolved. Leonard B. 
Newman announces the removal of his office 
to the Scobie Building, and the new location 
of Earl Jones is on Washington Avenue. 


University of Florida graduates C. J. Har- 
dee, Jr., and T. Truett Ott announce their 
partnership as Hardee & Ott with offices at 
308 Tampa Street, Tampa. Until the forma- 
tion of the new firm, Ott was with Mabry, 
Reaves, Carlton, Fields & Ward, and Hardee 
practiced with C. J. Hardee, Sr. 


Peter G. Kalogridis is now associated with 
the Winter Haven firm of Hamilton, Steph- 
enson and Straughn. 
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Florida's Finest 


HOTELS... 
Yacksouuille and 
West Palm Seach 


FREE RADIO 

AND TELEVISION 

HOTEL GEORGE WASHINGTON: IN EVERY ROOM 
JACKSONVILLE w 


ALL ROOMS 


HANDY AS YOUR 
BRIEFCASE... 


PRIVATE 
BATHS 
Put Hertz in your practice! Enjoy the flexibility of vy 
movement found by driving a new car, filled with gas 
and oil and properly insured, where you want it — . gy 100% 
when you want it. Hertz cars are private as your own HOTEL MAYELOWER “NEW HOTEL JEFFERSON diti 
and a carful can ride for the price of one! Telephone JACKSONVILLE JACKSONVILLE re 
for rates . . . you'll be pleasantly surprised how little ere 
it costs to use a Hertz car for a day, a week or a 
month. 


HOTEL GEORGE WASHINGTON > HOTEL PENNSYLVANIA 
WEST PALM BEACH WEST PALM BEACH 


For reservations in 

Tallahassee phone 

KLOEPPEL 
HOTELS 


ATTORNEYS 


Do you need heirs located, addresses obtained, assets of estates, inventories, 
owners of areas, titles run, abstracts checked? | have had many years experi- 
ence, work carefully, can go anywhere. 

M. S. Mayberry, Temple 2-1238, Box 1062, West Palm Beach, Florida 


GENUINE ENGRAVED LETTERHEADS 


$15.00 for 1,000 (Complete Cost) 
Free Designing — Free Proof — Free Die 
Mail us your present letterhead and indicate any changes desired. Without cost or obligation your 


free proof will be mailed promptly, designed similar to your present letterhead or as you instruct us 


| MIAMI ENGRAVING COMPANY 


245 N. E. 37th Street (1 Block West of Biscayne Blvd.) Miami, Fla. 


Florida Corporation Supplies 


i COMPLETE CORPORATION KITS 
; CORPORATION & NOTARY SEALS 


in 


STOCK & TRANSFER LEDGERS 
48 HOUR SERVICE 


DP. O. Box 2087 Hollywood, Florida Phone 2-6160 ft) 
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They tell me that 
(continued) 


Former Governor Fuller Warren an- 
nounces the opening of his law offices at 
One Lincoln Road Building, Miami Beach. 
Warren was formerly a partner in the firm 
of Warren, Klein & Moore. 


Julian M. Quarles announces the removal 
of his office to 7311 Southwest 59th Court, 
South Miami. 


Theodore J. Sakowitz announces the re- 
moval of his office to Suite 908 Seybold 
Building, Miami. 


Ray H. Jordan and Norman D. Aberts, 
Jr., announce the formation of the partner- 
ship of Jordan & Aberts and the removal 
of their office to 140 North Florida Avenue, 
DeLand. 


Douglas M. Carlton, William M. Hicks, 
Karl J]. Leib, Jr.. and Peter T. Fay are as- 
sociates with the firm of Nichols, Gaither, 
Green, Frates & Beckham in Miami. 


Shackleford, Farrior, Shannon & Stallings 
of Tampa announce that J. Rex Farrior, 
Jr.. Thomas P. Evans, and Vernon W. Ev- 
ans, Jr., are now members of the firm. 


The firm of Williams, Dart and Bell of 
Sarasota has been dissolved and two new 
firms formed. Francis C. Dart and Arthur 
M. Bell have established the partnership of 
Dart and Bell. J. J. Williams, Jr., will con- 
tinue in association with IW. Davis Parker, 
W. T. Harrison, Jr.. and George A. Dietz. 
Both offices are in the Palmer Bank Building. 


Kerr and Peebles announce the removal 
of their offices to 815 Broadway, Dunedin. 


Wallace E. Sturgis, Jr.. Andrew G. Pat- 
tillo, Jr., and James W. Kynes, Jr., announce 
the formation of a partnership under the 
firm name of Sturgis, Pattillo & Kynes in 
the Marion Block, Ocala. 
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W. M. Smiley of Bradenton and Dr. 
Joseph A. McLain, Jr., former Dean of 
Duke University School of Law and now 
Visiting professor at Stetson University Col- 
lege of Law, announce the formation of 
their partnership as McLain and Smiley, 
with offices in the Halton Building, Sarasota. 


University of Florida graduate C. B. 
Nuckols, Jr., has announced the opening of 
his offices in the Stovall Professional Build- 
ing, Tampa. 


Thurman G. Justice has removed his of- 
fices to the Brubaker Building, Cocoa. 


Joseph W. Fleece, Jr., admitted to The 
Florida Bar in October, has become an as- 
sociate of Carroll R. Runyon in the Florida 
Theatre Building, St. Petersburg. Fleece is 
a graduate of the University of Florida and 
Stetsen University College of Law. 


Robert H. Matthews has announced the 
dissolution of his partnership with R. Lee 
Freeman and J. Boyd DeLoach. Matthews 
will be located at 1402 Live Oak Street, New 
Smyrna. Freeman and DeLoach have formed 
a parcnership and will continue at their pres- 
ent office in New Smyrna. 


“The office of attorney does not permit, 
much less does it demand of him for any 
client, violation of law or any manner of 
fraud or chicane. He must obey his own 
conscience and not that of his client.” 

(From Canon 15) 


HELPFUL SERVICE 


Many Florida lawyers subscribe to our 
service for clippings on important 
cases which are extremely valuable for 
record and reference. 


Rates as low as $3 per month. 
We read and clip every Florida pub- 
lication. 
Send for Free Circular 
FLORIDA CLIPPING SERVICE 
P. O. BOX 10278, TAMPA 9 
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Milestone 

The Fund reached a milestone in_ its 
growth during the third quarter of 1956 
when its assets crossed the Three Quarters 
Million Dollar figure. The quarterly con- 
densed balance sheet is published in this 
issue of The JOURNAL. The Fund’s next 
milestone is the Million Dollar figure .. . 
and that should be reached before this time 
in 1957. The Fund hopes to reach the mil- 
lion by June 30, 1957, but may have to wait 
another fiscal quarter. These milestones will 
come faster from now on, we hope. It took 
The Fund 5 fiscal quarters to grow from 
the Half Million Dollar milestone to the 
Three Quarters Million one but they have 
been good and interesting quarters. 

Title Note 

Mr. Murray Hamner, The Fund’s Title 
Attorney, offers the following as of possible 
interest to all attorneys: 

Mr. Fd Linney of St. Petersburg has sug- 
gested that many members of The Florida 
Bar might like to be reminded that 28 
U.S.C.A. Section 2410 (c) contains the fol- 
lowing language: 

“Where a sale of real estate is made to 
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satisfy a lien prior to that of the United 
States, the United States shall have one 
year from the date of sale within which 
to redeem.” 
and Mr. Murray Hamner, The Fund’s Title 
Attorney, adds: 

“In any such case it is hazardous to 
approve a title within a year after such 
sale without an exception as to the right 
of redemption, unless a release or dis- 
charge of the lien of the United States 
can be obtained.” 


New Members: 
Additions to Fund membership in Septem- 
ber were: 
Arthur D. Frishman, Miami Beach 
J. B. Hopkins, Pensacola 
David H. Levin, Pensacola 
Sol Maisel, Miami 
Julia Markus, Miami 
John S. Rawls, Marianna 
Wm. D. Reynolds, Gainesville 
John Fite Robertson, Sarasota 
William E. Robertson, Sarasota 
Frank H. Strahan, Miami 
Herbert J. Teller, North Miami 
Wilbur W. Whitehurst, Wauchula 
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LAWYERS' TITLE GUARANTY FUND 
ORLANDO, FLORIDA 


CONDENSED BALANCE SHEET 


September 30, 1956 
ASSETS 


Cash 

Accounts Receivable 

Accrued Interest Receivable 

$123,000.00 U, S. Government Bonds* Cost 
$190,000.00 U. S. Government 91 Day Due Bills - Cosi 
Savings and Loan Association Accounts 

Investment Mortgages Receivable 

Other Receivables and Assets Received in Settling Claims 
Furniture, Fixtures and Equipment - Net 

Other Assets 


LIABILITIES 
Accounts Payable, Payroll Deductions and Accrued Expenses 


VOLUNTARY RESERVE 


Members! Initial Contribution Accounts 
Members! Additional Contribution Accounts 


$ 146, 859.09 
621, 182.90 


$ 32,697.88 
2,616.60 

2, 384.18 
119,801.99 
188, 828,04 
272, 669.92 
101, 521. 39 
15, 665. 76 
30,774, 28 


3, 580.18 


$ 770, 540,22 


$ 2,498.23 


768, 041.99 


COMPARATIVE STATISTICS 


Additional 
Contributions Net Margin 
For Nine For Nine 


Months Ended 


Months Ended 


Year September 30 September 30 
1956 $ 256,173.62 $ 169,898.51 
1955 164, 036.62 115, 406.75 
1954 115,179.00 90, 258, 47 
1953 98, 168.09 73,441.35 
1952 75,025, 33 52, 823.00 


and records of the Fund, 


The preceding condensed balance sheet of the Lawyers" Title Guaranty 
Fund, Orlando, Florida, as of September 30, 1956 was prepared by us from the books 
It is an interim statement prepared as part of a progressive 
annual audit and not all the procedures necessary for us to render an independent cer- 


AUDITOR'S STATEMENT 


$ 770, 540.22 


Total Assets 
As Of 


September 30 


$ 770, 540,22 
557, 734.93 
401, 345.49 
279,613.76 
198, 510, 34 


tified public accountant's opinion concerning this statement have been performed, Such 


procedures are performed by us at December-il of each year, 


Colley & Trumbow 


- Certified Public Accountants - Orlando, Florida 
* $100,000.00 in U. S. Bonds deposited with the Insurance Commissioner of the State 


of Florida for the benefit of holders of the Fund's guarantees and policies. 


November, 1956 
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Pan American Secret Service, Inc. 


Ethical Detectives Since 1894 

Invites inquiries from Florida's leading attorneys, law firms, banks, industrialists and 
business executives on all matters requiring competent investigators. 

We solicit inquiries to act as confidential emissaries for a select clientele in financial 
and commercial matters throughout the Latin-American republics. Special facilities for 
investigations in Havana, Cuba, Nassau, N. P. Bahamas and Mexico, DF. 

Legitimate detective work in all its branches transacted in all parts of the world. 
Member of the COUNCIL OF INTERNATIONAL INVESTIGATORS, also THE 
ASSOCIATION OF BRITISH DETECTIVES—President of the FLORIDA ASSO- 
CIATION OF DETECTIVE AGENCIES, INC. — President of the GREATER 
MIAMI ASSOCIATION OF DETECTIVE AGENCIES, and a Member of THE 
PUBLIC AFFAIRS COMMITTEE of THE MIAMI CHAMBER OF COMMERCE. 

EXECUTIVE OFFICES * 909 OLYMPIA BLDG. * MIAMI 32, FLORIDA 
Telephones: Day — FRanklin 3-2050; Nite — FRanklin 4-8137 — Apt. #102 


WE ake equipped to give you prompt, efficient 
and economical service in printing your legal 
briefs. Our experience and know-how over two 
decades, enable us to produce a printed brief for 
you at $4.00 per printed page. Send your next brief 
to Rose — and see how easy it is to be satisfied. 


IN PRINTING COMPANY, inc. 


ROSE BLDG. TALLAHASSEE, FLORIDA 


HANDWRITING EXPERT 


Consultant on questioned Handwriting and Type- 
writing, Pens, Inks, Paper, Erasures, ad#itions, 
falsifications, seals, stamps and questions of similar 
character Scientifically investigated. 

Special Document Photographs prepared to accom- 
pany Reports and for Court Demonstrations. Your 
inquiry solicited on all matters pertaining to Hand- 


d contracts, anonymous writings, notes, 
° eeds, books of account, election ballots, etc. Com- 
Examiner an pletely equipped modern laboratory, including ultra- 
Photographer violet and infra-red ray apparatus. 


of Questioned 908-9 Olympia Building 
Documents MIAMI 32, FLORIDA 
Telephones: Day—FRanklin 3-2050; 


Nite—FRanklin 4-8137—Apt. #102 
ermah \. Rejerences of integrity and ability 


FORMER FEDERAL AGENT 


furnished upon request. 
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LEST WE FORGET! 


The comparatively peaceful years 
we are now enjoying give us time 
to develop our own individual free 
enterprises. 


But in these times, we must stay 
more alert than ever . . . to guard 
our democratic heritage of personal 
freedom in the American way. 


zs, FLORIDA POWER & 
LIGHT COMPANY 


Missing Heirs, Legatees 
or Owners 


Attorneys seldom have time or facili- 
ties to search for missing or unknown 
heirs, legatees, owners of property, and 
missing links in chains of title. 

Our international organization, estab- 
lished more than forty-two years, spe- 
cializes in such investigations, as well as 
searches for missing owners of dormant 
bank accounts, terminated trusts, real 
estate, and leaseholds. 


Our business is conducted upon a con- 
tingent basis; and we cooperate with at- 
torneys under ethical standards, with- 
out expense to the forwarder. Inquiries 
are solicited. 


W. C. COX & COMPANY 
208 South LaSalle St. Chicago 4, 11). 


Legal Consulting Services 


BLACK LABORATORIES, 


Incorporated 


700 S. E. Third Street 
GAINESVILLE, FLORIDA 


Complete Investigations. 
Biological, Physical, and 
Chemical Sciences. 


EXPERT TESTIMONY 


Partners 


IN 

FLORIDA'S 

PROGRESS 
* 


FLORIDA POWER 
CORPORATION 


November, 1956 
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When we can furnish information 
or be of service in any way, we cor- 
dially invite The Florida Bar to call 
on us. 


The Barnett National Bank 


of Jacksonville 
MEMBER F.D.1I.C. 


ASSOCIATION DESIRED 


Young attorney (36 years of age), graduate with High Honors from University 
of Florida Law School. Several years experience in general practice and in trial 


work, both Civil and Criminal, in Florida courts, and in administrative law and 
Government claims, involving trial of cases before appeal boards in Washington. 
Experience also includes a thorough knowledge of construction contracts and real 
estate law. Best references. Desires association with Florida law firm or individual 
attorney having extensive practice and will offer an opportunity to person having 
real ability to produce. Reply to The Florida Bar Journal, Box O 


NOW AVAILABLE 


1956-57 FLORIDA and GEORGIA LEGAL 
DIRECTORY 


REVISED TO SEPTEMBER 15, 1956 


The Florida and Georgia Legal Directory has recently been released, 
and the records are the latest there are available. There are no 
other records giving the attorneys and law firms with their addresses 
and telephone numbers. The Federal, State and County officials 
are the latest available. The Judges of the various courts have 
been revised. The jurisdiction and terms of the U. S. District Courts 
and State Courts are revised. In order to obtain the best results 
from the directory, refer to the master index in the front section 
of the directory. The directory may be ordered direct from the 
publisher. The price is $3.50. 


LEGAL DIRECTORIES PUBLISHING COMPANY 
1072 GAYLEY AVENUE P. 0. BOX 24636 
LOS ANGELES 24, CALIFORNIA 
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Serving Duval County and Florida 
for 32 years 


Title Trust Company 
Florida 


‘Abstracts, Title Insurance, Trusts” 


Home Office: 200 East Forsyth St. 
Phone Elgin 3-5661 
Jacksonville, Florida 


Title to real estate is never perfect, but prop- 
erty owners can protect their investment with 
title insurance. This does not improve title 
but it does protect the owner from financial 


loss if another party should establish a valid 
claim against the land. 


Resources to handle the largest— 


The Will to serve the Smallest 


Capital Surplus & Reserves over $2,000,000 


ig 
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P. O. Box 4214 


FLORIDA LAW and PRACTICE 


The Encyclopedia of Living Florida Law 


For 


FLORIDA LAWYERS 
By 


FLORIDA LAWYERS 


PRACTICAL 


“Edited by an exceptionally well qualified and 
experienced group of Florida Lawyers and Teachers 
who have helped make Florida Law. They have writ- 
ten books about it, they have practiced it, and know 
the problems of the Florida lawyers.” 

(Quoted from foreword by Supreme Court Justice 

Glenn Terrell.) 


KEYED TO FLORIDA BOOKS 


The text is keyed to F. S. A., Florida Digests, Florida 
Practice books, and Sapp’s Florida Forms. 


Pertinent opinions of Attorney General, articles in Flor- 
ida Bar Journal, University of Florida Law Review, Miami 
Law Quarterly, and other Law Reviews are cited. 


Sixty-six Titles in Volumes 1 to 5 — NOW READY, 
amounting to a text treatise on Sixty-Six subjects of 
Florida Law. 


ORDER NOW and SECURE SPECIAL PREPUBLICATION PRICE 


Attractive terms offered. 


THE HARRISON COMPANY 


Law Book Publishers 


I. W. GRANADE and IRA A. BARNES 
Florida Sales Representatives 


Atlanta 2, Georgia 


& 
| 


